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A Committee in New York has just concluded a 
campaign to obtain suggestions for a war memorial. 
If New York is to have such a memorial, it would 
seem appropriate that it bear some definite relation to the preven- 
tion of future wars and thus contribute to the preservation of 
future American youth. Since the inability of nations to settle 
amicably their differences and disputes is the immediate cause of 
war, it would seem fitting to suggest that a suitable memorial 
would be the building of an Arbitration Tribunal in the United 
Nations Center or elsewhere in the city. No more fitting symbol 
to peace and security could exist than one which represents the 
voluntary will and effort of men to settle their own differences 


and to control the direction of disputes that could, if unresolved, 
lead to war. 


War 
Memorials 


The rapid expansion in the use of arbitration clauses 
International iy, international trade contracts is creating an acute 
Institute of . . P 
Arbitrators  Sortage in the supply of available arbitrators 

trained in international law and arbitration. One 
way of meeting this situation would be to set up an International 
Institute of Arbitrators that would start screening the available 
supply and set up suitable standards and examinations that 
would supply traders with approved arbitrators in different 
countries where they will be needed as international trade ex- 
pands. Such an Institute would formulate a code of ethics and 
establish a schedule of fees which would greatly attract foreign 
traders to arbitration. For a further presentation of this issue, 
see the article by Frances Kellor on “The Organization of Arbi- 
tration as a Profession” on p. 199 of the Journal. 


The notable step forward in eliminating differences 

British- and disputes from British-American trade relations 
=" through the arrangement entered into between the 

rade . . . 

Arbitrations UOndon Court of Arbitration and the American 
; Arbitration Association (p. 248) suggests that an 
even greater step forward would be taken were the Federation 
of Chambers of Commerce of the British Empire to give its 
approval to similar arrangements to be entered into between the 
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American Arbitration Association and Chambers of Commerce 
in countries of the British Commonwealth. As some of these 
chambers are in a position to conduct arbitrations under Rules 
similar to those of the London Court of Arbitration and under 
arbitration laws similar to the British and American laws, uni- 
formity and security would thus be afforded for freeing all 
British Empire-American trade from unsettled differences and 
disputes. 


Recently, in England, there has been brought into 
British — the open a defect in its arbitration law which has 
oe long militated against the more general use of inter- 

national trade arbitration. This is the provision that 
questions of law raised during an arbitration proceeding may 
be referred to the court. Until the court decides the question, 
the arbitration is delayed, and when the opinion is delivered, it 
is binding upon the arbitrator. It is a miracle that arbitration 
in England has survived this frustration, for in the United 
States, wherever it prevailed, as at one time in Pennsylvania, it 
became a favorite device for frustrating arbitrations, and suc- 
ceeded so well that they well nigh disappeared. American traders 
would cordially welcome a change in the English law that would 
put it on a parity in this respect with United States arbitration 
laws. 


Commerce and industry have come a long way 


pay reas toward arbitrating under Rules of Procedure as a 
dite i means of eliminating procedural disputes that delay 


the actual settlement of the primary disputes. In 
the old days so much time was wasted on procedural questions 
that the primary dispute often went unsettled. Nations are 
about as far away from this point of progress as was commerce 
and industry in the sixteenth century. They seem to be afraid 
of commitments to procedural arrangements. A study of the 
history of the settlement of trade disputes with and without 
rules would reveal one outstanding cause of the voluminous 
piling up of unsettled disputes in international relations. 


The United States. National Association of Women 


ae Lawyers established Committee on Arbitration under 
ews * Chairmanship of Frances L. Roth of New Haven, 


Conn.; forty-eighth Convention at Cleveland adopted 
September 20, 1947 resolution favoring development of modern 
arbitration laws, reprinted elsewhere in this Journal. ... . 
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National Academy of Arbitrators was recently established by a 
group of arbitrators in industrial relations field..... Subject 
for National Collegiate Debate for the season 1947-1948 will be 
“Should the federal government require arbitration of labor 
disputes in all the basic industries?” ... . Seton Hall College 
in Orange, New Jersey established an educational program on ar- 
bitration under the direction of Dr. Frank Wallace Naggi. .... 
Professor Kenneth S. Carlston gave first law school course on 
arbitration at the College of Law, University of Illinois. Subject 
matter included study of procedural aspects of arbitral process 
under both international and domestic law. .... Abraham A. 
Desser, formerly in charge of collective bargaining research for 
National Industrial Conference Board, joined AAA as Director 
of Labor-Management Division. .... Bronx neighborhood gangs 
established United Clubs Organization supported by school au- 
thorities and agreed to arbitrate all their “petty” disputes. .... 
Weavers of rayon fabrics have been named for the first time 
since the war in arbitration cases of National Federation of 
Textiles..... The General Arbitration Council of the Textile 
Industry, handling principally finished cotton goods contracts, 
reported a definite increase in cases resulting from attempts to 
cancel contracts. .... National Association of Manufacturers 
suggested in proposals for International Trade Organization 
Code for Foreign Investment creation of international machinery 
for settling disputes by fact-finding, conciliation and arbitra- 
tion; previous suggestions were reprinted in International Arbi- 
tration Journal, 1945, p. 42..... Greek Ministry of Supply 
submitted to AAA arbitration dispute with Boston corporation 
on price of sugar..... Personal Security Board created in 
U. S. Department of State to review records of departmental and 
foreign service personnel whose cases are under consideration as 
termination for security risks ; findings of Board may be appealed 
to Loyalty Review Board to permit employee involved affirma- 
tively to establish his loyalty. .... National Railway Labor 
Panel of nine members established in 1942 revoked by Presi- 
dential Executive Order of August 11, 1947 since procedures 
available under Railway Labor Act now adequate for handling 
adjustment of railway labor disputes..... Seventh Annual 
Report of Division of Conciliation, Department of Labor and 
Industry, State of Minnesota, refers to Minnesota Labor Rela- 
tions Act (as amended by Laws 1943, Chapters 624 and 658) 
providing for voluntary agreement of parties to submit to 
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“arbitration under the Voluntary Industrial Arbitration Tri- 
bunal of the American Arbitration Association.” ....N. Y. 
Board of Estimate approved resolution that value of properties 
and franchises of North Shore Bus Company taken over by 
City of New York last March shall be determined by arbitration. 


Dutch-Indonesian dispute to be conciliated by three- 
nation mediation commission (Australia-Belgium- 
United States) set up by Security Council of United Nations; 
Australian representative is Justice Richard Kirby, of Aus- 
tralian Commonwealth Court of Arbitration and Conciliation. 
.... Draft-treaty on international agreement on freedom of 
information, of September 7, 1947, provides in art. 9 that if 
diplomacy fails to settle controversies, jurisdiction of Interna- 
tional Court of Justice may be invoked “by unilateral applica- 
tion” of either signatory party. .... Italo-Philippine Treaty 
of Friendship signed on July 9, 1947 provides for conciliation and 
arbitration of controversies. ... . England and Poland settled 
their outstanding financial questions arising out of activities of 
the former Polish Government-in-exile. .... Australia again 
proposed in United Nations Commission on Human Rights the 
setting up of an international court of human relations to hear 
complaints of violations of individual liberties; see article by 
Willard B. Cowles in this Journal, vol. 1 (1946), p. 272..... 
Inter-American Defense Pact recently agreed upon in Petropolis, 
Brazil, provides for consultation on all differences; Governing 
Board of Pan American Union may act provisionally as organ of 
consultation. .... Sixty-year boundary dispute between Siam 
and French-Indochina was settled after recommendation of five- 
nation conciliation commission that France retain territory of 
21,000 square miles. .... Mexico settled on September 2, 1947 
oil expropriation debt owed to British and Dutch concerns by 
agreeing to payment in 15 yearly installments. .... United 
States settles Scandinavian shipping claim by paying Denmark 
and Finland compensation for requisition of ships used during 
the war. 


International 


From the AAA calendar of addresses on arbitration: 
June 26th, Paul Fitzpatrick, AAA Vice-President, 
at Port Huron, Mich., Summer Institute of UAW- 
CIO; delegates, presidents of Locals from as far West as Dallas 
and as far East as Boston, representing some 275,000 members 
ofthe Union. .... June 27th, Joseph S. Murphy, AAA Director 


The Voice of 
Arbitration 
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of Panels, spoke before the Presbyterian Institute of Labor 
Relations on “The Growing Impact of Industrial Arbitration.” 
.... duly Ist, John F. Sembower, AAA Panel, and John F. 
Sullivan, AAA Chicago Regional Manager, at meeting of TWUA- 
CIO at Madison, Wis. Mock arbitration, Professor Sembower as 
arbitrator, Sullivan as moderator, the audience of some 125 
getting a first hand (and first-rate) demonstration of how volun- 
tary arbitration works. .... July 3rd, Martin Domke, AAA 
International Vice-President, spoke at the first of a series of 
lectures at State Teachers College, Oneonta, N. Y., on “Inter- 
national Organizations in Action,” stressing the role arbitration 
plays in the settlement of international economic disputes. .... 
July 10th, Joseph S. Murphy, AAA Director of Panels, addressed 
a group of the Encampment for Citizenship, sponsored by the 
Ethical Culture Society in New York, on “Fundamentals of Labor 
Arbitration.” .... July 10th, Joseph S. Cardinale, AAA Direc- 
tor of International Arbitration (who has meanwhile resigned 
to resume private law practice with Messrs. Momsen and Free- 
man, New York), addressed the International Trade Section of 
New York Board of Trade on “Arbitration in the Settlement of 
Trade Claims.” .... July 16th, 22nd, 28th and August 5th, 
J. Noble Braden, AAA Vice-President, at State College, Penna., 
at Steelworkers, CIO Institute. At each of these sessions two 
morning lectures on arbitration and a mock arbitration in the 
evening gave great opportunity for wider understanding of 
voluntary arbitration and increasingly effective service on the 
part of the AAA (copy of lecture notes is available on request). 
.... July 24th, Martin Domke, AAA International Vice-Presi- 
dent, at State Teachers College, in New Paltz, N. Y., lectured 
to a group of some 350, including student body and faculty, on 
“International Organizations in Action,” and later on “AAA’s 
Role in American Labor Arbitration,” before a class on labor 
relations. .... July 25th, Paul Fitzpatrick, AAA Vice-Presi- 
dent, at Silver Bay Conference on Human Relations in Industry, 
participating in the arbitration group session. .... July 31st, 
Walter H. Elliot, AAA Los ‘Angeles Regional Manager, discuss- 
ing arbitration in industry with a group of about 50 students, 
participating in the educational project “Students in Industry.” 
.... August 7th, J. Noble Braden, AAA Vice-President, con- 
ducted a seminar on case presentation at Yale Law School..... 
August 14th, J. F. Sullivan, Chicago Regional Manager, spoke at 
Berwyn Kiwanis Club, finding considerable interest in labor 
arbitration. 














THE ORGANIZATION OF ARBITRATION AS A 
PROFESSION 


FRANCES KELLOR * 


The acceptance of organized arbitration as a science of the 
amicable settlement or control of disputes implies that it will 
at some time include a recognized profession and that its practice 
should be largely developed by members of that profession who 
are interested in the maintenance of its principles and policies 
and in the advancement of its organization. 

In the practice of law, there are two component parts—the 
institution of the courts and their organization, administration 
and personnel and the members of the bar who practice in these 
institutions. So in a properly organized science of arbitration, 
there are tribunals, their organization, administration and per- 
sonnel and parties to arbitration agreements, with or without 
counsel, who practice arbitration in these tribunals. 

Here the similarity ends, for in the practice of law, there is a 
body of both substantive and procedural law to guide judges and 
members of the bar who in their juridical capacities operate 
within the framework of an established judicial system. While 
this body of law is complex and often contradictory, it is never- 
theless a basic factor around which a profession can be organized. 
For the practice of law there are established schools and courses 
of instruction and members of the profession must qualify under 
regular examinations, first as lawyers, before they can become 
members of the profession. Also, the legal profession has a net- 
work of well-organized bar associations which are ever zealous 
to uphold the standards of their profession and to advance its 
prestige and welfare. 

Arbitration possesses little of this basic structure or advantage 
and the question is to what extent these must be systematically 
developed as a foundation for the organization of a profession 
of arbitration. As originally conceived, arbitration was a friendly 
service rendered by a disinterested person, without compensa- 
tion, upon the invitation of parties in dispute. As used in the 
modern complex economic world, it has had to acquire machinery, 
procedures and procedural laws and rules to be serviceable to the 
larger needs of society. 


* First Vice-President, American Arbitration Association. 
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Two approaches have been made to this subject—one in Lon- 
don and the other in New York. Under British procedural law, 
and under the machinery established in chambers of commerce 
and exchanges and trade bodies, there has accumulated over a 
period of many generations, if not centuries, an experience and 
tradition which afforded a background for the organization of a 
London Institute of Arbitrators. Let us examine for a moment 
what its originators had in mind. 

The purposes of the Institute, as stated in its Memorandum on 
Organization, are primarily to train men in the duties of the 
office of arbitrator, to promote and hold examinations in arbitral 
law and procedure and to grant certificates of qualification to 
men who qualify thereunder and to provide instructions, infor- 
mation and guides for the use of such qualified persons. The 
purpose is also to establish canons of ethics for members and to 
eliminate abuses regarding excessive fees, partisanship and 
other unethical practices. It is also to foster among arbitrators 
and members of Panels a solidarity and community of interest 
which will advance the science of arbitration, promote reforms 
and facilitate the administration of justice through cooperation 
with juridical institutions. 

The Institute also deemed essential to such a profession, 
arrangements for affording means of communication between 
arbitrators in different fields of activity and to effect an ex- 
change of views, practice and experience, and for holding meet- 
ings and conferences and by other educational means to increase 
the dignity, prestige and confidence which should attach to the 
office of arbitrator. 

In order to give effect to these purposes, the Institute estab- 
lished five classes of membership and qualifications therefor; 
it established a list of approved public arbitrators and specified 
the qualifications for membership. In addition, it could appoint 
examiners to inquire into the qualifications of a candidate and to 
conduct examinations. It established a schedule of fees which 
it recommended for such arbitrators and it provided Arbitration 
Committee Rules of Procedure. Members thereby became public 
approved arbitrators. 

In advancing a profession of arbitration as part of a science 
of arbitration, the Institute has held practice arbitrations which 
have taken a proceeding through all the steps from its beginning 
to the making of an award; it has held examinations covering 
the law of contract, law of arbitration and procedure and evi- 
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dence in arbitration and it has facilitated the preparation and 
publication of handbooks on procedure and evidence and simple 
guides on the common sense of arbitration. 

Through these various means the Institute has established 
certain fundamental principles of a profession and has set up a 
group of public approved arbitrators who constitute the qualified 
members for such a profession. 

In approaching this subject, as previously indicated, the Insti- 
tute possessed the advantages of an excellent arbitration law, 
an established practice of arbitration over many centuries in 
commodity exchanges, chambers of commerce and other British 
organizations and had the benefit of a long line of court decisions 
which had established principles and policies which could be 
readily incorporated in building a profession of arbitration. The 
British had an approved national policy of arbitration which 
could be readily understood and into which all arbitration de- 
velopments could be fitted. This policy included the acceptance 
of arbitration clauses in contracts which for half a century have 
been legally valid and enforceable, thereby stabilizing a practice 
of arbitration. 

In the United States, the idea of organizing a profession of 
arbitration had to be approached quite differently. There was 
no adequate law but rather a diversity of arbitration laws; there 
was no established machinery comparable to that in London; 
there was no general acceptance of organized arbitration as an 
American policy ; there was no body of arbitrators trained in the 
fundamentals of arbitration law or practice, and there was oppo- 
sition to the concept of organized arbitration, a circumstance 
fought through and to a considerable degree eliminated, over 
centuries of practice in England. 

Consequently, the improvement of arbitration law, the crea- 
tion of an institution of arbitration comparable to The London 
Court of Arbitration, the establishment of a qualified body of 
arbitrators on a national basis seemed to be prerequisite to the 
consideration of enlisting arbitrators as members of a profession. 
Furthermore, the ancient tradition of honorary rather than paid 
service predominated in trade and commercial organizations in 
the United States and the body of men interested in arbitration 
fees was relatively small. On the contrary, in England, compen- 
sation had long been recognized as the customary practice on the © 
theory that a “laborer was worthy of his hire.” 
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In 1934, however, the American Arbitration Association 
drafted a plan for an American Institute of Arbitrators, with 
the idea of increasing the responsibility of men engaged in, or 
benefiting from, arbitration, for the development of a profession 
of arbitration. It was found, however, that in the absence of 
certain basic requirements, deemed essential in the London 
experiment and hitherto noted, such an organization would 
be premature. 

In the meantime, however, the war came and arbitration de- 
veloped by leaps and bounds in industrial relations as a war 
necessity for averting labor stoppages. Out of this necessity 
arose a group of experienced arbitrators who were paid for their 
services, sometimes by the government, more often by the 
parties. Among them there developed the self-interest and pride 
in their work which provided the cohesive factors necessary to a 
profession. This community of interest among labor arbitrators 
has now crystallized in the recent organization of a National 
Academy of Arbitrators. It has elected officers and appointed 
committees on membership, code of ethics and a program. 

Whether the new Academy develops a profession of arbitra- 
tion or not, certain grave questions have entered into the practice 
of labor arbitrations which such a body could, with profit to its 
members and arbitration generally, examine and resolve. One 
of these is the question of regulating fees. Unquestionably, 
much harm has come to arbitration by charges of exorbitant fees. 
Another is the predominance of partisan arbitrators. A third 
concerns the qualifications of men serving in a paid capacity as 
counsel to or as executives in organizations whose interests 
might well take precedence over the administration of justice 
were they to serve as arbitrators. A fourth concerns standards 
of qualifications for what may be called public approved arbi- 
trators. As matters now stand, any person can hold himself out 
as an arbitrator and through personal contacts and advertising, 
obtain a clientele quite irrespective of any known qualifications 
he may have for the office. Another is to what extent reporting 
services should hold themselves out as competent to establish 
rosters of arbitrators or to assume functions of judicial settle- 
ment through the publicity of awards. 

In the broader field of international commercial and trade 
relations, the subject of providing trained, competent and trust- 
worthy arbitrators in many parts of the world becomes acute 
as the use of arbitration provisions in international trade con- 
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tracts grows apace. The chaotic conditions that make the settle- 
ment of disputes by litigation both hazardous and slow, the 
infinite complexity of regulations and fluctuations in policies are 
turning traders to arbitrations long before the machinery, and 
personnel and the training of that personnel are ready to handle 
effectively the disputes that may arise under them. The lack of 
unification of arbitration law offers an additional hazard. 

Some steps in the direction of meeting this problem were 
recently undertaken at a conference of the International Com- 
mercial Arbitration Committee in Paris in June of 1946, when 
Working Committees for the Unification of the Law on Arbi- 
tration and the Enforcement of Arbitral Awards and for the 
Coordination of Arbitration Systems were established. Progress 
under these studies will be necessarily slow, but a thorough 
understanding of the problems involved in organizing a profes- 
sion of arbitration will save failures in the end. Whether an 
International Institute of Arbitrators, following somewhat the 
pattern established by the London Institute of Arbitrators, The 
London Court of Arbitration and the American Arbitration 
Association, will accelerate consideration of the fundamental 
problems involved in the consideration of a profession of arbi- 
tration that includes international arbitrators, is now under 
grave scrutiny. 

One conclusion is for the moment outstanding. The organiza- 
tion of a profession of arbitration should take place within a 
science of arbitration having the basic foundations and appur- 
tenances, including research and facilities for education as well 
as machinery and administration and law, if it is to meet the 
requirements of modern economic society. 
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ARBITRATION AND THE LAWYER 
FRANCES L. ROTH * 


The development of the practice of voluntary submission of 
disputes to arbitration is one of the non-spectacular but sound 
and effective avenues to world peace. While there is no one broad 
avenue or single organization which can secure to us peace at 
home or abroad, there are many everyday practices which can 
breed the understanding and good will necessary to peaceful 
relationships between nations and traders, large and small. Arbi- 
tration is such an everyday practice and is one avenue in which 
the lawyer may render a singular service. Conference with the 
American Arbitration Association revealed the fact that al- 
though in eighty-five per cent of the thousands of cases the Asso- 
ciation is requested to arbitrate, the parties are represented by 
lawyers, very few of these lawyers are women. Women have not 
been generally ‘called’ as arbitrators, and with a few notable 
exceptions women lawyers have not availed themselves or their 
clients of the benefits arising out of arbitration practice. In view 
of the very real participation and the hard work being done by so 
many women lawyers in cooperation with the United Nations, 
I cannot understand their failure to promote enthusiastically the 
development of arbitration, for in arbitration the lawyer has a 
tested method for the peaceful settlement of disputes. 

A better understanding of the full import of the arbitration 
movement as it affects international and domestic disputes and 
the impressive part which the lawyer must take in its develop- 
ment and administration should lead to a more universal inclusion 
of the arbitration clause in the treaties, contracts and agreements 
which lawyers draw. 

Arbitration as an alternative to the settlement of disputes in 
commerce through litigation, or in labor through strikes and 
lockouts, has attained a popularity with both businessmen and 
lawyers sufficient to justify a continuing apprisal by the Bar. 
Arbitration has been best defined as “the simple proceeding, 
voluntarily chosen by parties to a dispute, who want it settled 
by an impartial judge of thefr own mutual selection, whose 
decision based on the merits of the case, they agree in advance to 
accept as final and binding.” 


* Address before the National Association of Women Lawyers by the Chair- 
man of its Committee on Arbitration. 
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In the light of current discussions and legislation in the field 
of labor management disputes, perhaps the principle of first 
importance is the essential element of its voluntary character. 
With Euclidian simplicity, one writer has said: “If it is 
arbitration, it is not compulsory; if it is compulsory, it is not 
arbitration.” Obviously, parties in dispute can be compelled by 
force of law to go through a process which follows the procedural 
pattern of true arbitration. But under such compulsion, the 
essential ingredient has been excised. The form remains, the 
spirit is absent. Loose thinking sometimes confuses enforcible 
agreements to arbitrate with so-called compulsory arbitration. 
There is, of course, a fundamental difference. An agreement to 
arbitrate should be just as enforcible under law as any other 
agreement. For over three centuries, it was not on a parity with 
other agreements in this respect. 

Today, in States that include over two-thirds of all industry, 
the principle of legal enforcibility of a voluntary agreement by 
competent parties to arbitrate either a present specific dispute 
or a future one that has not emerged, is firmly imbedded in 
statutory law. In the last 15 or 20 years, the Court, in almost 
every jurisdiction both in and beyond the areas where statutory 
law has caught up with modern thinking, has progressively given 
greater and greater support to the sanctity of the arbitration 
contract. 

The second principle of arbitration, and one that stems from 
the same root, is that the judge shall be an impartial person 
selected through mutual choice of the parties. On both scores, 
this principle is of the utmost importance. Unless he be the 
mutual choice of the parties, a basic element essential to true 
arbitration is missing. It is perhaps here that the misnomer 
inherent in the idea of compulsory arbitration becomes most 
obvious. Compulsory arbitration inevitably involves the designa- 
tion of the arbitrator by the compelling power. 

In true arbitration the process of selecting the arbitrator by 
mutual choice has taken many variations. It is not easy for two 
disputants in the heat of controversy over some other issue to 
come together and make an amicable choice of their judge. This 
fact has led to cumbersome devices for selection. It has also led 
to the invention which is perhaps one of the greatest single con- 
tributions made to the science and practice of arbitration by the 
American Arbitration Association, which realized that the tra- 
ditional method of each party alternately suggesting a name to 
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the other until by chance a mutually acceptable one was found, 
ran counter to human nature. 

The Association recruited to its standing panels the leading 
authorities in every locality, in practically every field of human 
activity. From each of the professions and from 109 categories 
of trade, industry and commerce, it sought out the men whose 
experience, attainments, integrity and reputation qualified them 
for the high office of an imparial arbitrator. When a dispute is 
submitted to the Association, it analyzes the character of the 
dispute, selects from 6 to 30 of the men on its Panel best qualified 
to deal with the special factors in the particular dispute who live 
in the vicinity where the dispute is to be arbitrated, and submits 
their names to each of the parties independently. 

It is at this point that the method of selection departs from 
the tradition of seeking their choice through conference. Each 
party independently checks the qualifications, associations and 
interests of the various nominees. Any names which he cares to 
“strike” are, in effect, peremptorily challenged and may not be 
chosen even though the other party approves. Those names which 
are satisfactory are numbered in the order of his preference. 

Each party sends his list back to the Association without the 
necessity of exchanging a single word with his opponent in the 
case. The Association compares the two lists and ascertains 
which men have been mutually approved and the order of mutual 
preference. To the one with the highest mutual rating goes the 
tender of the office. If he cannot serve, it is tendered to the 
second highest, and so on. 

It is considered spectacular by foreigners who still labor under 
the difficulties of making “choice through conference” when they 
observe that in more than 26,000 cases submitted to the AAA 
this simple device has worked effectively in more than 99% of 
the cases. So, with a dispute voluntarily submitted to arbitration, 
either through invoking an arbitration clause in a contract, or 
through executing a definitive submission agreement covering 4 
dispute that has emerged from a contract devoid of such a clause, 
and with an arbitrator selected through the freely exercised 
right to mutual choice, we may now discuss a few of the other 
major principles involved in arbitration. 

Let us first refer back to the basic definition: “‘a simple pro- 
ceeding.” Lawyers sometimes do not realize how complex court 
procedure seems to the average layman. The intricate counter- 
play of motions and pleadings which appear simple to the experi- 
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enced practitioner do not appear simple to his client, who wants 
the dispute settled in the shortest possible time. The profession 
itself has come, in recent years, to realize what a prodigious 
amount of its time can be wasted in the process of getting the 
issue to trial and has become a strong advocate for arbitration. 
So arbitration has been and should continue to be kept simple in 
a procedural sense. 

The arbitrator—being the mutual choice of the parties—does 
not have to be “protected” from learning facts solely through 
the rules of evidence. He can be trusted to give proper weight 
to testimony that would be excluded in court. In fact, the error 
he must avoid is to exclude material evidence. The principle is 
to ascertain all the facts that bear on the issue. It is the essence 
of arbitration to get these before the arbitrator. The basic pre- 
sumption is that both the parties want simple justice and not a 
victory through procedural technicalities or jury-swaying pyro- 
technics. Perhaps the moral to be drawn from this is that the 
party with a fundamentally bad case should avoid arbitration. 
Most good lawyers agree that it is better to settle a bad case than 
to arbitrate it. No intelligent proponent of arbitration—lay or 
professional—would disagree. 

There is among the legal profession one habit of mind with 
which arbitration sometimes comes into conflict—that is the 
finality of the arbitration award. To the average layman who 
appraises dispute as an incident to his larger affairs—an 
annoying, unfortunate or even tragic incident but still an inci- 
dent—the finality of arbitration is one of its greatest attractions. 
It is inevitable that the practitioner appraises dispute from an 
entirely different viewpoint. He lives his whole professional life 
in the vortex of disputes. True they are mainly other people’s 
controversies. But it is natural that he should come early in his 
career to feel that the only way to settle a dispute is to win it. 
Hence, to lose in a court of first instance very often means only 
the first round in a series of legal battles that may carry the 
dispute up through appeal after appeal. Arbitration provides 
little scope for appeal. Generally speaking, the first award is 
final. Many of our authoritative jurists believe that this is its 
greatest asset. Certainly the impressive acceptance of arbitra- 
tion by businessmen throughout the world would indicate that 
they fundamentally want disputes settled—justly, of course, eco- 
nomically, if possible, but quickly so that they may get on with 
the other affairs that engross their attention. This principle of 
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finality is coming to have a greater appeal to the profession than 
was current a decade or two ago. As pressure upon their time, 
and on that of their clients, increases, the finality of the award 
is recognized as an asset to the lawyer. 

Seventy-five per cent of all collective bargaining agreements 
include provisions for arbitration as the terminal point in griev- 
ance procedure, according to the Bureau of Labor Statistics. 
This percentage is undoubtedly increasing, but in reports in the 
daily press, in trade papers, and in discussions between manage- 
ment and labor there is considerable misunderstanding about 
the process of arbitration and its role in labor relations. It is 
frequently confused with conciliation and mediation, which are 
merely extensions of collective bargaining. 

Conciliation is the act of a third person bringing together the 
two parties in dispute for negotiation and for settlement of the 
dispute. 

Mediation is the process whereby the third person not only 
brings the two parties together but actively participates in the 
negotiation, generally consulting with each of the parties sepa- 
rately and, by persuasion, effecting a compromise acceptable to 
both. Conciliation and mediation are often merged into a single 
process. 

Arbitration is a judicial process. The arbitrator is a judge. 
The parties agree to accept his decision as final and binding. 
The parties are required to submit evidence, and each is per- 
mitted to cross-examine the evidence of the other. Upon the 
evidence submitted the arbitrator makes his decision (award). 

There are two methods of arbitration. The first, more generally 
used by management and labor to insure their right of self- 
determination, is to include an arbitration clause as the final step 
in the grievance machinery specified in the collective bargaining 
agreement. This type of agreement is generally referred to as a 
future dispute clause or arbitration clause. The second method 
involves written agreement by both parties to arbitrate an 
existing dispute for which no provision for arbitration has pre- 
viously been made. This type of agreement is known as a sub- 
mission agreement. It is employed where the collective bargain- 
ing contract has no provision for arbitration and, at times, is 
used to submit to arbitration matters not covered by the contract 
or certain terms that are in dispute. A submission agreement 
provides for the arbitration of only the particular controversy or 
controversies set forth therein. In many states, the form of this 
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agreement is especially prescribed by statute and for this reason 
an attorney should be consulted in formulating it. 

In the rebuilding of goodwill and confidence as firm founda- 
tions for the maintenance of permanent international peace, the 
settlement of disputes and the adjustment of grievances, differ- 
ences and misunderstandings will have an important place. 
There will be many accumulated grievances to be heard and 
adjusted; and many injustices to be rectified. There will be con- 
flicts and clashes of interest to be avoided, lest the accumulated 
volume of ill-will be increased. Some of these issues will arise 
out of the war itself; others will result from efforts to relieve 
distress, reconstitute governments and make a just peace. Still 
others will lie quiescent, later to thrust their long prongs of 
discord far into future international relations. Many others will 
arise from the normal channels of trade and commerce wherein 
fertile field for dispute is to be found, and from which serious 
political and economic complications can result if controversies 
are left unsettled and deteriorate into. distrust and ill feeling. 
In this regard, certain fundamental policies should be considered 
which were recently outlined by the American Arbitration Asso- 
ciation and are reprinted herewith.* 

“1, Advancement generally of the knowledge and use of arbi- 
tration as an instrumentality for peace and security among 
peoples and as an aid to governments. 

2. Utilization of trade and commercial interests and organiza- 
tions and economic institutions and agencies as the medium 
through which the foundations of international peace and security 
will be strengthened. 

3. Coordination of existing systems of commercial arbitration 
and their supplementation in areas not now covered by such 
systems, with a view to establishing a coordinated international 
system of arbitration for the settlement of economic disputes. 

4, Establishment of facilities, services and machinery and 
their administration according to acceptable standards, principles 
and procedures which will insure fair, expeditious and inex- 
pensive settlement of international trade disputes in all parts 
of the world. 

5. Improvement of arbitration laws in all countries in order 
that arbitration agreements and awards will be legally enforce- 
able and that courts will lend their aid to their observance and 
execution. 


* Frances Kellor: “A Science of Arbitration from an International View- 
point,” The Arbitration Journal, vol. 2 (1947), p. 107. 
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6. Advancement of education and training in arbitration his- 
tory, philosophy, principles and practice through the foreign 
services of governments and institutions of learning, with a view 
to its better understanding and utilization in the settlement of 
international controversy. 

7. Incorporation of arbitration provisions in international 
agreements, conventions, treaties and charters and cooperation in 
advancing the implementation of these provisions through pro- 
cedures, machinery and administration. 

8. Advancement of arbitration provisions of the China-United 
States Treaty of Friendship, Commerce and Navigation as a 
model for future treaties to which the United States is a party, 
giving full faith and credit to arbitration clauses and awards in 
private arbitrations and encouraging arbitration among peoples 
as well as governments. 

9. Cooperation with the United Nations, and economic agencies 
established by and in conjunction with it, for the utilization of 
arbitration in the settlement of disputes arising out of their 
operations. 

In the implementation of these policies, the Association has 
followed certain fundamental beliefs and has applied definite 
principles. 

It has, for example, frankly recognized the fact that economic 
controversy is an inevitable and natural element in modern 
civilization—even as it has been throughout the evolution of 
man; and that it is a healthening process insofar as it does not 
escape the control necessary to the freedom, progress and happi- 
ness of all peoples. 

The Association has accepted the basis of contract as the foun- 
dation of its new science. Since most relationships are gov- 
erned by some form of contract, this has seemed the most 
logical and stable foundation. And since there seems to attach to 
contract a high degree of honor, observance of goodwill and good 
faith, this seemed to offer the best guaranty of peace and security. 

Through the network of contract, whether it be between gov- 
ernments or among their peoples, the promise to settle a future 
dispute amicably, made at the time the contract is made, and 
before a dispute appears, seems to offer the best guaranty for 
amicable settlement; hence the encouragement of its use becomes 
a cardinal principle in such a science. It is the theory of pre- 
vention now applied to so many other sciences.” 

















AMIABLE COMPOSITEUR 


CONTRIBUTION TO THE PROBLEM OF UNIFORM INTERNATIONAL 
COMMERCIAL ARBITRATION 


ROBERT MARX * 


The importance of uniform international commercial legisla- 
tion is becoming more and more evident. It is no exaggeration to 
qualify international commercial arbitration as one of the most 
important components where unity is imperative. Thus, the 
desire for providing a uniform system has been the main topic 
of the agenda of all meetings where international commercial 
arbitration has been discussed, e.g., the Conferences of the Inter- 
national Law Association held in 1938 in Amsterdam and 1946 
in Cambridge, and the Conference on International Commercial 
Arbitration called by the International Chamber of Commerce 
and held in Paris 1946. In the center of all discussions in this 
matter stood the amiable compositeur, or the arbitrator de facto 
to whom, in opposition to the arbitrator de jure, the following 
characteristics are attributed: 


1. He is not bound by the rules of legal proceedings 

2. He is not bound to apply the rules of material law but decide 

in equity 

3. His award is final. 

The role he plays in these discussions does not aim at conciliat- 
ing divergent opinions, but consists rather in threatening to 
divide international arbitration doctrine and practice into two 
camps: one of judicial and the other of equity arbitration. 

Sir Lynden Macassey in his important lecture on “Uniform 
International Commercial Arbitration” at the Cambridge Con- 
ference of the International Law Association made a half re- 
signed, half optimistic statement about the difficulty to reconcile 
English conception of arbitration with the amiable composition, 
saying: “The English Courts have only so far recognized the 
validity of judicial arbitrations. They would have to recognize 
the validity of amiable composition. Whether they would be 
likely to do so, except under a statutory obligation, I will leave 
you to consider.” 

And lately, James Paul Govare, Esq., in a remarkable address 


* Technical Adviser to the Court of Arbitration and to the Commission on 
Commercial Arbitration, International Chamber of Commerce. 
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at the Institute of Arbitrators giving a full exposé about the 
meaning of amiable compositeur, tried to overcome the divergence 
between the amiable composition and English conception of 
judicial arbitration by proposing certain modifications of English 
legislation as regards the finality of the award. 

The Anglo-Saxon adversity against the amiable compositeur 
has found its strongest expression in the attitude vis-a-vis of 
the preliminary draft of the International Institute for the Uni- 
fication of Private Law concerning a uniform arbitration law. 
Already at the 1937 Congress of the International Chamber of 
Commerce the preliminary draft was dissented expressly from 
the British, American and Australian delegation. At the Amster- 
dam Conference of the International Law Association the Com- 
mittee on Commercial Arbitration, after having declared that 
the system of amiable compositeur has always been viewed with 
considerable apprehension by Anglo-American countries, stated 
that the recognition of this system is one of the main reasons why 
the preliminary draft of the International Institute cannot be 
accepted by the Anglo-Saxon conception of arbitration. 

In my opinion, the real danger which in these circumstances 
seems to be the problem of amiable compositeur for the unifica- 
tion of international commercial arbitration law, comes from an 
erroneous interpretation of the notion of amiable composition. 

The amiable compositeur in fact does not differ from the arbi- 
trator recognized by those legislations which do not know the 
antagonism between the arbitrator de jure and the amiable com- 
positeur. The building-up of two or even three systems of arbi- 
trators—arbitrator de jure, amiable compositeur, arbitrator, who 
takes into consideration the rules of law but whose award which 
is final, cannot be set aside for error in law—is lacking of a scien- 
tific basis and does not correspond to the interests and intentions 
of the parties. 

There should be only one kind of arbitrator as there exists 
only one kind of public judge. 

How did the concept of the amiable compositeur arise? His- 
torically older than State jurisdiction, arbitration has in many 
countries been subdued by the strengthening of public power and 
the rules governing arbitration have been more or less closely 
bound to those regulating legal jurisdiction. But certain elements 
of this jurisdiction, as the formalities and complications of 
judicial procedure, the application of the strict rules of material 
law, the appeal against the judgment for error of law, are con- 
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trary to the very essence of arbitration, and are ill-adapted to the 
wishes of the commercial world which chose arbitration precisely 
so as to escape the technicalities of ordinary jurisdiction and to 
apply simple, expeditious procedure and a final settlement of the 
dispute. 

Amiable composition satisfies these requirements. Thus, the 
amiable compositeur has developed as an antagonist against the 
arbitration de jure. But instead of supplanting the arbitrator 
de jure, which would have been in the line of a logical develop- 
ment, the amiable compositeur has been established side by side 
with the arbitrator de jure. 

Therefore, we observe in all countries which recognize the 
amiable compositeur two kinds of arbitration. In some of the 
respective legislations, for instance in Spain and in most of the 
Latin-American countries, have been established two fully elabo- 
rated systems of arbitration de jure and de facto as regards the 
form, the contents and effects of the submission, the designation 
of arbitrators, the arbitral procedure, the form and the effects of 
the award and the means of recourse against the award. 

In logical accordance with these national legislations there have 
been offered on the international plane two systems to the parties 
by the rules of private arbitration organizations. For instance, 
the Rules of the Court of Arbitration of the International Cham- 
ber of Commerce speak in two articles (15g, Specification of 
Arbitrators’ Powers in the Submission, and 17) of the arbitrator 
who shall be bound to apply the rules of law and the amiable 
compositeur. 

Is the maintenance of these two systems theoretically and 
practically justified and what is the reaction of the commercial 
world to which they are offered? 

The layman has no understanding of the doctrinal divergence 
between law and equity upon which is principally based the dis- 
tinction between the arbitrator de jure and the amiable com- 
positeur.* It is true that the trader does not wish the arbitrator 


* The thorough examination of this problem would go beyond the scope of 
this article. May I, however, mention how little correspond the antagonism 
between law and equity to modern development in the juridical orbit. Philos- 
ophy of law indeed rejects more and more exaggerated law-positivism in 
favor of natural law based on absolute justice and right to which legisla- 
tion and jurisdiction are subordinated. Moreover, the legislator is not the 
only creator of “law,” but besides written law there are other elements of 
law, for instance trade customs and this happens especially in the interna- 
tional commercial sphere. 
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to be bound by the juridical and complicated rules of procedure 
and by harsh material law. By no means does he desire that the 
amiable compositeur who shall “‘decide” the dispute between him 
and the other party, should act as a sort of conciliator and not in 
a quasi judicial capacity. His point of view is a simple and 
practical one, and he wishes that the arbitrator should settle the 
dispute in law and in equity. 

But is the amiable compositeur really able to refuse deliber- 
ately to apply the rules of law? Certainly not. The amiable com- 
positeur as any other arbitrator must observe the fundamental 
rules which govern judicial procedure and material law. For 
instance, he is not allowed to base his opinion on secret informa- 
tion or on hearing of the witnesses in the absence of the other 
party or his representative. Witnesses or experts cannot be 
sworn by him when the legislation of the country where arbitra- 
tion is held reserves the authorization to administer an oath to 
the public judge. He cannot condemn a party to pay a debt 
incurred by gambling, when according to the applicable law a 
gambling debt cannot be enforced. Thus, generally speaking, 
public policy is a limit to the jurisdiction of the amiable com- 
positeur exactly as it is to the jurisdiction of every arbitrator. 
The enforcement judge even in those countries which recognize 
the amiable compositeur will refuse to grant an enforcement 
order to the case where the amiable compositeur did not consider 
himself bound by these compulsory rules. 

The fact that the amiable compositeur is not bound to apply 
the rules of law has been exaggerated by his too eager enemies 
and friends. The arbitrator in those legislations who do not 
know the amiable compositeur nor the arbitrator de jure, like the 
Baltic countries, especially Sweden, Germany and last but not 
least the United States Arbitration Act of 1925, has exactly the 
same rights and obligations. 

As concerns the United States, may I quote a particularly 
significant passage from “An Outline of Arbitration Procedure” 
prepared by the Committee on Arbitration of the Association of 
the Bar of the City of New York, page 8: “The arbitrators are 
not bound by legal rules, whether of substantive law, evidence or 
procedure. But they usually are very liberal in receiving evi- 
dence, particularly since refusal to hear material evidence may 
constitute ground for vacating the award.” 

There in a nut-shell are exposed the powers of the arbitrator 
and the limit set up by the principles of public policy which it is 
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impossible to disregard without affecting the validity and en- 
forcibility of the award. 

The latitude allowed to the amiable compositeur goes not be- 
yond these limits. It does not authorize him to deal arbitrarily 
without considering duly the facts and merits of the case, and, 
on the other hand, it does not liberate him from the judicial func- 
tions which he has to perform exactly as any other arbitrator. 

What about the main other characteristic attributed to the 
amiable compositeur, in contradiction to the arbitrator de jure, 
ie., the finality of the award? To find here something which is 
peculiar to the amiable compositeur would mean not to recognize 
one of the essential elements of all arbitration. Rightly, the Blue 
Book of American Arbitration edited by the American Arbitra- 
tion Association defines arbitration as the “simple proceeding 
voluntarily chosen by parties to a dispute who want it settled 
by an impartial judge of their own mutual selection, whose 
decision, based on the merits of the case, they agree in advance 
to accept as final and binding.” Certain countries (Sweden, 
Finland), consider the finality of the award as so important that 
they refuse to apply the legislation on arbitration in case parties 
want to reserve the right of appeal. 

In this connection a crucial question arises in regarding English 
Arbitration law. It is certain that the Arbitration Act of 1934 
as well as the Principal Act of 1889 give parties and arbitrators 
the right to require the intervention of the Court in the form of 
a statement of case during arbitration proceedings or in regard 
to the award. The question is: has this ruling to be considered 
as a matter of public policy so that parties cannot oust the juris- 
diction of the Court by agreement contained in the submission 
not to ask for case to be stated? If this question should have to 
be answered in the affirmative, these would indeed exist in the 
vital matter of finality of the award an incompatibility between 
English arbitration and not only amiable composition, but as well 
all arbitration which considers the finality of the award as 
essential. 

I must refrain from entering thoroughly here this important 
and complicated question. May I, however, emphasize one argu- 
ment which strengthens the thesis that parties are able to agree 
that the decision of the arbitrator should be final: The rules of 
the London Court of Arbitration contain in Rule 17 an Agree- 
ment which leaves the final determination of subsisting questions 
of law to the decision of the arbitrator, and exclude the right of 
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either party to require the arbitrator to state a case for the 
decision of the High Court of Justice in the course of the arbitra- 
tion, or to request that the award shall be stated in the form of a 
special case for the decision of the High Court or to move the 
High Court to set aside the award when published on the ground 
of an alleged error in law appearing on the face of the award. 
If, on the other hand, the right of the arbitrator is recognized to 
have recourse to the High Court during arbitration proceedings 
to ask for its decision on a question of law or to state the award 
in the form of a special case for decision of the Court, this evi- 
dent concession to the ruling of the Arbitration Act is compatible 
with the principle of the finality of the award. In any case, Rule 
17 of the Rules of the London Court of Arbitration is an in- 
structive expression of the desire of competent English com- 
mercial circles to give the arbitrator the largest possible latitude 
to make a final and binding award, even in case when an alleged 
error in law appears on the face thereof. 

Furthermore, it would seem inconceivable that such an im- 
portant arbitral organization as the London Court of Arbitration 
should advise the adoption of a formula contrary to public policy 
by authorizing the arbitrator to decide finally and by waiving the 
right of the parties of stating a case to the Court. In fact, the 
jurisdiction of the English Courts whilst not being unanimous 
and quite explicit, has been favorable to the validity of similar 
clauses.* 

What conclusions may be drawn from the above? 

The amiable compositeur is by no means the original and 
peculiar figure he is depicted. He differs in fact from the arbi- 


* See Montgomery Jones & Co.: In re (1898), 78 L.T. 406. In that case 
Smith, L.J., said: “It is contended that this latter part of the clause vio- 
lates the rule against ousting the jurisdiction of the Courts; that s.19 of 
the Arbitration Act, 1889, gives the Court jurisdiction to direct arbitrators 
to state questions of law in a special case for the opinion of the Court; 
and that the parties cannot by any agreement oust that jurisdiction. This 
clause does not purport to oust the jurisdiction of the Court, but only 
contains a term of the agreement to refer to the arbitration of a layman. 
It is not, however, necessary to decide this point, and I do not propose to 
decide it. I will only say that I am not satisfied that this is a clause oust- 
ing the jurisdiction of the Court.” In re Nuttall and Lynton and Barnstaple 
a Williams, L.J., said: “I think that it would be unfortunate 
if we had to put that construction upon the Act, that the parties could not 
finally or absolutely submit the questions between them to the decision of an 
arbitrator.” (Quoted from: Russel, On the Power and Duty of an Arbitra- 
tor; Thirteenth Edition, 1935, pages 72 and 280.) 
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trator de jure whose characteristics do not conform to modern 
arbitration and who therefore should disappear. But he does not 
differ from the judicial arbitrator in these legislations who do 
not know the double system of arbitrator de jure and amiable 
compositeur. His existence side by side with the judicial arbi- 
trator is therefore superfluous, giving only occasion to doctrinal 
misunderstandings and complications. The existence of one 
arbitrator is to conform to the interests and intentions of the 
parties, and, on the theoretical plane, clears up a situation which 
was unfavorable to the unification of international commercial 
law. 

National legislation, jurisdiction and arbitration practice 
should work together to pave the way to the establishment of this 
arbitrator: 


National legislation by abolishing from its rules of pro- 
cedure formalistic provisions and technicalities concerning 
arbitrators de jure which actually interest lawyers and 
parties only as far as it may be possible to exclude them in 
their arbitration procedures; 

Court jurisdiction by considering explicitly and unani- 
mously as valid the agreement of parties which gives the 
arbitrators the latitude to decide by final and binding award 
in absolute authority in fact and law, limited only by con- 
siderations of public policy, and to allow the enforcement of 
such an award; 

Private arbitration organizations, by offering the parties 
the definition of a sole arbitrator, his powers and obligations, 
as is already done by the American Arbitration Association, 
the Inter-American Commercial Arbitration Commission, 
and the Canadian-American Commercial Arbitration Com- 
mission in their respective rules. 











ARBITRATION UNDER TOTALITARIAN SYSTEMS 
FRIEDRICH ROETTER * 


For many years it has been the prevailing opinion here that 
dictatorial systems and totalitarian practices do not favor arbitral 
procedures (Harvard Law Review, vol. 56 (1942/3), p. 238, 
n. 118; The University of Toronto Law Journal, vol. IV (1941/2), 
p. 27, n. 108). From my personal experience under the Nazi rule, 
I cannot deny that the highly developed system of arbitral pro- 
cedures in Germany was weakened by Nazi practices. But this 
should not lead us to erroneous conclusions. For the Nazis did 
not abolish the system of arbitral procedures. On the contrary, 
they attempted to improve it by facilitating the effective con- 
clusion of commercial arbitration agreements in certain cases, 
and by making these agreements inoperative in others in order 
to prevent their misuse. The latter case occurred for instance, 
if a party had used its economic or social superiority to force 
upon the other party the conclusion of an arbitration agreement 
or the acceptance of provisions that would subject it to the 
former’s supremacy in the arbitral procedure, especially regard- 
ing the appointment of arbitrators. 

In accordance with this policy, Nazi Germany remained a con- 
tracting state of the Geneva Protocol on Arbitration Clauses of 
September 24, 1923, and of the Geneva Convention on the Execu- 
tion of Foreign Arbitral Awards of September 26, 1927. She 
never used the right, stipulated in both international treaties, 
to denounce them. It is significant that Fascist Italy acceded to 
both treaties while the U. S. A. and the Soviet Union did not. 
(League of Nations Official Journal Special Supplement No. 193: 
Geneva 1944, p. 65, p. 68.) Soviet law was more favorably in- 
clined towards sustaining civil and commercial arbitration than 
were the respective laws in the U. S. A., where the principle of 
arbitration agreements being revocable was abandoned relatively 
late. (International Arbitration Year Book, vol. I, p. 145, p. 165.) 

These facts considered, totalitarian systems seem to favor 
arbitration even more, or at least not less, than capitalistic 
democracies. As this appears to be a contradiction to the point of 
view mentioned above, it calls for an explanation. 


* Former attorney in Berlin, Germany; now Asst. Professor of Economics, 
Upsala College, East Orange, New Jersey. 
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First of all it must be remembered that the desire for the 
arbitration of civil, particularly commercial, disputes grew uni- 
versally. The degree of this growth depended much more on the 
industrialization of the various countries than on their political 
constitution. The reason was the same everywhere, namely that 
the state courts lagged behind the needs of new business con- 
ditions, especially regarding expert knowledge and speedy, 
smooth and inexpensive methods of settling disputes. The 
arbitral procedures originating in this development showed 
many differences which cannot be discussed here in detail. They 
concerned, for example, the problem of whether the arbitrators 
when rendering an award, possessed unlimited discretion regard- 
ing the rules of law. This problem was closely connected with the 
question of whether the parties had submitted an individual case 
or certain types of cases to arbitration. Another question was 
how many and what kind of businessmen and persons were sub- 
jected to arbitration. Producers only, or dealers also? Or pro- 
ducers, dealers and consumers? Moreover, were they members 
of a concern, an association, or a combine? Their employment 
by such a group often depended on the signing of the arbitration 
clause (for instance in the show and film business). Each state 
promoted arbitration if it served the purposes of its own national 
economy whereas it opposed the same if it was to serve the power 
purposes of another national economy. In the latter case states 
favored the jurisdiction of their state courts. These conditions 
were intensified through the economic warfare between the two 
world wars. Thus it could happen that within its own national 
boundaries, a concern would be prevented from extending its 
economic strength over weaker business firms by means of com- 
mercial arbitration, while it would enjoy governmental support 
if its case had been submitted to commercial arbitration outside 
the national boundaries, provided it followed governmental in- 
structions that would allow the government involved to material- 
ize the advantages of such an arbitration in its own favor. 

Similarly, the Nazis used civil and commercial arbitration to 
strengthen their own economic power by introducing into it 
their racial principles. The fact, however, that now a racial issue 
became involved, must not prevent us from examining what else 
the Nazis did in the field of arbitration. 

The introduction of Hitler’s racial principles into the juris- 
diction of the state courts led to an 80% decline of the practice 
of these courts. Matters of civil and commercial arbitration also 
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suffered a decline of 80% through Nazi methods. Since produc- 
tion, circulation, distribution and storage of goods, however, 
increased under Nazi rule, and disputes, while perhaps changing 
their character, nevertheless continued to exist, it is obvious that 
the Nazis had to establish organizations and institutions which 
would make this function of commercial arbitral tribunals 80% 
superfluous. Among such organizations and institutions were the 
arbitral tribunals of the “self-governing” new occupational 
bodies. In the main, the arbitral tribunals of the Reich Estate 
of Nutrition (Reichsnaehrstand) as established in accordance 
with the law of September 13, 1933, and the law of February 26, 
1935 (Reich Law Gazette, 1933, part I, p. 626, and 1935, part I, 
p. 293), amended by the law of July 8, 1939 (Reich Law Gazette, 
1939, part I, p. 1201), served as the pattern for these. At this 
point we have arrived at arbitration in the broader sense of the 
term, and the problem of how the Nazis used to realize their 
economic-political aims. 

Number and seat of the arbitral tribunals were fixed by decree. 
Against the decision of any arbitral tribunal an appeal could be 
made to the supreme arbitral tribunal in Berlin within certain 
limits. Arbitral tribunals consisted of a chairman and two arbi- 
trators, the supreme arbitral tribunal sometimes of four arbi- 
trators. The chairman had to have the qualifications of a pro- 
fessional judge. He was appointed by the Reich Minister of 
Nutrition and Agriculture. In each individual case the arbi- 
trators were taken from lists by the chairman. These lists were 
established every fourth year according to the proposals of the 
various business groups of the Reich Estate of Nutrition. Con- 
sequently, the arbitrators in question belonged to the same branch 
of business as the disputing parties. 

The reason for this procedure was to replace arbitrariness 
by a system in the economic realization of which the citizens were 
to participate. True, during and after the period of transition, 
their co-operation often lacked voluntariness. Nevertheless, the 
Nazis, like other totalitarian systems with similar “self-govern- 
ing” arbitral tribunals, recognized that in the long run a big 
national economy must collapse without the systematic co-opera- 
tion of its citizens. The legal experts of totalitarian systems never 
stopped writing about arbitration. The Nazi jurists for instance, 
strictly differentiated in current publications (e.g., Jahrbuch des 
Deutschen Rechts, Neue Folge 1. Band (1934) pp. 57, 415; 2. 
Band (1935) pp. 25, 171, 663; 3. Band (1936) pp. 53, 151, 211, 
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613, 696; 4. Band (1937) pp. 171, 212, 491, 618, 659; 5. Band 
(1938) pp. 144, 499, 584; 6. Band (1939) pp. 160, 473, 607; 7. 
Band (1940) pp. 141, 471), between the purposes of civil and 
commercial arbitration, based on agreement of the parties, and 
the arbitration of the “self-governing” arbitral tribunals. They 
exemplified this difference especially by the arbitral tribunals 
concerning disputes over the delivery of goods, which were based 
on the decrees of the Reich Minister of Nutrition and Agriculture 
of July 18, 1935, and the Reich Leader of the Farmers of April 
16, 1936. These arbitral tribunals could only function if the dis- 
puting parties expressly agreed on it. The less the racial issue was 
discussed in the course of time, the less difference there existed 
between the publications of Nazi and non-Nazi jurists. That was 
particularly true of Nazi publications which, for example, tried 
to explain differences between the functions of the arbitral tri- 
bunals of the Reich Estate of Nutrition on the one hand, and the 
cartel courts, the labor courts which the Nazis had inherited 
from their predecessors, on the other. The latter supposedly had 
the task of restricting the misuse of power positions in the capi- 
talistic system, the former of doing away with them syste- 
matically. 

Horace §. Fries, an adherent of Max Otto’s philosophical 
thought, stressing the difference between mediation and arbi- 
tration, maintains that mediation always involves the deliberate 
effort to change the interests of the conflicting parties (The 
Antioch Review, 1945, p. 396). I wonder, however, whether the 
“self-governing” arbitral tribunals of the totalitarian systems 
did not rather constitute a gigantic attempt to change the inter- 
ests of their citizens. The more complete the evidence we gather 
in this respect, the better will we be able to overcome totalitarian 
systems spiritually, the better will we be able to understand why 
so far we failed to do so. 
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THE INTERNATIONAL TRADE ORGANIZATION 
SETTLEMENT OF DISPUTES-PROVISIONS 
OF THE DRAFT-CHARTER 


MARTIN DOMKE * 


A World Trade Conference will convene in Habana, Cuba, on 
November 21, 1947 to agree upon a final Charter of an Inter- 
national Trade Organization of the United Nations. That Con- 
ference will consider provisions to be embodied in the Charter 
which will deal with the settlement of controversies arising out 
of the manifold activities of the forthcoming Organization. Such 
provisions were included in all Draft-Charters which were dis- 
cussed by the Preparatory Committee of the United Nations 
Conference on Trade and Employment in London, New York! 
and Geneva.'"* However, more urgent and basic problems on the 
establishment of an International Trade Organization had first to 
be considered. It is for that reason that the Preparatory Com- 
mittee recently pointed out, in submitting a revised Geneva Draft 
Charter, that “‘a limited time has been devoted to the study of the 
means of providing for interpretation of the Charter and for the 
settlement of differences among Members and between Members 
and the Organization. Therefore the Preparatory Committee 
recommends that this subject should receive early and full re- 
examination by the World Trade Conference and the drafts con- 
tained in this report have been prepared on the assumption that 
this course will be followed.” 

I. Following a suggestion of the International Chamber of 
Commerce,” the Charter-provisions dealing with the settlement 


* International Vice President, American Arbitration Association. 

1 These drafts are reprinted in International Trade Organization, Hear- 
ings before the Committee on Finance, U. S. Senate, Eightieth Congress, 
First Session, p. 677; for a comparison of the London and New York draft- 
provisions of art. 86 on the settlement of disputes, see ibid., p. 1152. 

1a The Geneva Draft-Charter was embodied in the Report of the Second 
Session of the Preparatory Committee E/PC/T 186 of September 9, 1947, 
and published by U. S. Department of State, Publication 2927 Commercial 
Policy Series 106. 

2 Trade and Employment, Review of the Draft Charter, Document No. 
7831 of April 1, 1947, p. 32, reprinted in Arbitration Journal, vol. 2 (1947), 
p. 181; see also World Trade, vol. XIII, no. 3 (August 1947; The Montreux 
Congress), p. 37. 999 
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of disputes are now combined in a special Chapter * which may 
briefly be summarized as follows: 

Any complaint of a member that the attainment of the objec- 
tives of the International Trade Organization, namely higher 
standards of living, full employment and conditions of economic 
and social progress and development, is being impeded, shall be 
submitted to the member complained of “with a view to the 
satisfactory adjustment of the matter.” If such consultation 
between members does not lead to an adjustment within reason- 
able time, the matter shall be referred to the Executive Board 
or to the Conference consisting of all the members of the Organi- 
zation. Recommendations will be made after investigation, or a 
ruling will be given which, when made by the Executive Board, 
is reviewable by the Conference. Resolutions of the Conference 
are subject to review by an advisory opinion of the International 
Court of Justice which is binding upon the Organization. Ad- 
visory opinions of the Court may also be requested by the Execu- 
tive Board or the Conference on legal questions arising within 
the scope of the activities of the Organization, art. 91. Moreover, 
any matter referred to the Executive Board may be submitted to 
arbitration with the consent of the members concerned. 

Consultation between members is one of the means of pre- 
venting differences arising out of the manifold activities in inter- 
national trade from endangering the good relationship of the 
members. It is obvious that whenever complaints are made, con- 
sultation between the members concerned should first be at- 
tempted. It is the very first article of the Charter which states 
as one of the objectives “‘to facilitate through the promotion of 
mutual understanding, consultation and co-operation the solu- 
tion of problems relating to international trade in the fields of 
employment, economic development, commercial policy, business 
practices and commodity policy.” Thus, a complainant member- 
state * may, with a view to the satisfactory adjustment of the 
matter, make written representations or proposals to the other 
member or members. The same procedure will be followed in 


’Chapter VIII entitled: “Settlement of Differences, Interpretation,” 
art. 89-92, 

‘“That any benefit accruing to it directly or indirectly under the Charter 
is being nullified or impaired, as a result of the failure of another member 
to carry out its obligations under this Charter, or the application by another 
member of any measure, whether or not it conflicts with the provisions of 
this Charter, or the existence of any other situation,” art. 89 (Consultation 
between Members). 
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cases where a member considers the attainment of any of the 
objectives of the International Trade Organization “is being 
impeded.” It is important to note that art. 89(c) establishes 
the obligation of any member thus approached to “give sympa- 
thetic consideration to the representations or proposals made to 
it.” In view of such Charter obligation, it seems no longer wholly 
within the arbitrary discretion of another member to disregard 
representations or proposals. In order to check growing differ- 
ences, in the very beginning of their discussion and considera- 
tion, from becoming a threat to economic development, the mem- 
bers are further obligated to “keep the Director General (of the 
International Trade Organization) informed generally of any 
discussions undertaken.” It is obvious that these first provisions 
for the settlement of controversies, through consultation between 
members, serve the purpose of the Charter, in facilitating 
through “sympathetic consideration” an understanding and ad- 
justment of the different views which necessarily will exist with 
respect to the various activities of the member-states in the field 
of international trade. 

II. If Consultation between Members, does not lead to a satis- 
factory adjustment within a reasonable time, then the matter 
may be referred to the Executive Board or, with the approval 
of the Executive Board, directly to the Conference, the ultimate 
authority within the Organization. It is to be observed that the 
Executive Board is the controlling administrative organ of the 
Organization and has thus the primary responsibility “for the 
execution of policies of the Organization.” *® A direct reference 
of a matter in dispute to the Conference may therefore be made 
only with its consent. It is gratifying to note that the reference of 
such disputes is not restricted to questions of interpretation or 
application of specific provision of the Charter but given a wide 
range of issues. 

The Executive Board or the Conference shall promptly in- 
vestigate and shall make recommendations to the member which 
it considers to be concerned. It may consult not only with other 
members and commissions of the International Trade Organi- 
zation but also with the Economic and Social Council of the 
United Nations and “any intergovernmental organization, in 
cases where it considers such consultation necessary.”* The 
Executive Board, may, however, if it considers it appropriate, 


5 Art. 78(1). 
6 Art. 90(1) (Reference to the Organization). 
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“give a ruling on the matter.” Any ruling shall be reviewed by 
the Conference at the request of any interested member whether 
or not he is a party to the controversy. This is an interesting fea- 
ture that appeared previously in the Convention on International 
Civil Aviation which came into force on April 4, 1947. It is ob- 
vious that a dispute arising out of a specific situation may be 
of concern to more than the two members involved and may give 
rise to the necessity of having a determination made by the 
highest authority of the International Trade Organization, 
namely, the Conference. This Conference, upon the request of 
any interested member, “shall by resolution confirm or modify 
or reverse such ruling.” * The procedure whereby the Executive 
Board makes an investigation and recommendation for the ad- 
justment or gives a ruling which is reviewable by the Conference, 
is also applicable when, with the consent of the Executive Board, 
the matter is referred directly to the Conference. The Confer- 
ence may then after investigation, make recommendations to 
the member, or give a ruling. 

III. The Geneva Draft-Charter embodies a definite improve- 
ment over the New York draft, by adopting the principle that 
there shall be subject to review any resolution of the Conference 
under Art. 90(3), namely a review of a ruling of the Executive 
Board, or “any decision of the Conference under any other 
article of this Charter,” especially when a matter is directly 
referred to the Conference pursuant to Art. 90(1). Decisions of 
the Conference shall be subject to review by an advisory opinion 
of the International Court of Justice through a request of the 
Organization “upon the instance of any substantially interested 
member.” * Furthermore, advisory opinions on legal questions 
arising within the scope of the activities of the Organization may 
be requested from the International Court of Justice by the 
Conference or the Executive Board.® Whenever a request is made 


7 Art. 91(5) (Reference to the International Court of Justice). 

8 Art. 91(2). For a discussion as to whether appeals should be subject to 
the consent of the Conference (the agency against whose determination or 
decision the appeal would lie), see Report of the First Session of the Pre- 
paratory Committee, E/PC/T33, p. 26, Official Report of the U. S. Delega- 
tion, of October 15, 1946, p. 47, and the Comment on the Revised Charter by 
the National Foreign Trade Council (1947), p. 115. 

®In accordance with arrangements made pursuant to art. 92(2) of the 
Charter of the United Nations. Under this provision, specialized agencies 
which may at any time be so authorized by the General Assembly, may 
request advisory opinions of the International Court of Justice on legal 
questions arising within the scope of their activities. 

2 
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for such advisory opinion or for a review of resolutions of the 
Conference, some rules for the procedure to be followed are 
provided for *® such as that the Conference shall suspend the 
operation of any such resolution or decision pending the delivery 
of the opinion “where in the view of the Conference damage diffi- 
cult to repair would otherwise be caused to a Member concerned.” 
The opinion of the International Court of Justice on the question 
referred to it shall be binding upon the Organization. Any reso- 
lution or decision in question shall be “modified insofar as it 
does not accord with the opinion of International Court of 
Justice.” 

The necessity for review of decisions of executive bodies of 
international organizations has strongly been favored by the 
American Arbitration Association which made suggestions to 
that effect at the hearing of the Executive Committee on Econo- 
mic Foreign Policy, U. S. Department of State, held on the 
Draft Charter of the International Trade Organization in New 
York on February 28, 1947.‘ Thus, the settlement of disputes 
is no longer placed finally in the hands of an executive organ 
which will be, more or less, political in composition but instead 
to a judicial body. Moreover, as it was recently pointed out with 
regard to a similar procedure within the International Civil 
Aviation Organization,’ “there is an extremely strong case for 
allowing recourse to the Permanent Court (now: International 
Court of Justice), the last resort as a safeguard for the applica- 
tion of reasonably uniform principles of interpretation to the 
constitutions of the different international bodies in all cases 
in which there are no special considerations of overriding im- 
portance to be taken into account.” 

IV. A further provision embodies a new feature in interna- 
tional organization procedure, namely, that the Conference may 
authorize members “to suspend the application to any other mem- 
ber or members of obligations and concessions under the Charter 
as the Conference deterniines to be appropriate.” Such suspen- 
sion, however, will take place only if “the Conference considers 
that the circumstances are serious enough to justify such action.” 
Then the member shall be free within sixty days to withdraw 
from the Organization. Thus the suspension of rights under an 


10In art. 91. 
11 Reprinted in Hearings, supra note 1, p. 954. 


12C, Wilfred Jenks, Some Constitutional Problems of International Or- 


ganizations, in British Year Book of International Law 1945 (1947), p. 65. 
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international convention leads to a far-reaching punishment of 
the member-state, similar to penalties provided in art. 87 of the 
Convention on International Civil Aviation where the operation 
of an airline may be excluded through the air space above the 
territory of each member-state when the airline concerned is 
not conforming to a final decision of the Council or an arbitral 
award."® 

V. Under a further important provision of the Draft-Charter 
of the International Trade Organization,’ the Executive Board 
may “refer the matter, with the consent of the Members con- 
cerned, to arbitration upon such terms as may be agreed between 
the Board and such Members.” In order to submit the dispute 
to arbitration, not only the members concerned have to agree 
to such procedure but also the Executive Board to whom the 
Member referred its complaint in the first instance.** Thus, the 
Executive Board has four alternatives to dispose of contro- 
versies: to investigate and make recommendations, to give a 
ruling, to have the dispute referred to the Conference (obviously 
only with the consent of the complainant member), or to submit 
the controversy to arbitration upon such terms as may be agreed 
between the Board and the members concerned. 

Some questions arise with regard to such arbitration proce- 
dure which should be considered in view of a clarification of the 
Draft-Charter provisions. May arbitration be had on administra- 
tive as well as legal questions and should the arbitrator’s decision 
be final? May arbitration be had immediately by agreement of 
the members concerned without the consent of the Executive 
Board and under such conditions which are only agreed upon 
by the members, parties to the dispute, without any interven- 
tion of the Executive Board? These questions do not seem to 
be answered by provisions of the Charter itself. Pursuant to 
art. 92(2), nothing in chapter VIII “shall be construed to ex- 
clude other procedures provided for in this Charter for con- 
sultation and settlement of differences out of its operation.” 
Though in various provisions of the Charter consultation between 


'8See John C. Cooper, New Problems in International Civil Aviation 
Arbitral Procedure, in Arbitration Journal, vol. 2 (1947), p. 119. 

14 Art. 91(2). 

‘8 A detailed discussion took place in the Preparatory Committee (see the 
Report of its First Session, p. 26) as to whether administrative as well as 
legal questions should be referred to arbitration, whether the Executive 
Board should await the consent of the parties concerned and whether the 
arbitrators’ decision should be final. 
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members is provided for as a first step to settle controversies," 
there is no provision in the Charter which refers to other facili- 
ties for the settlement of disputes, especially arbitration tri- 
bunals.’? It may be that the drafters of the Charter had not as 
yet contemplated the implications of art. 92(2) which would 
prevent the parties from instituting arbitral proceedings to 
which they may be willing to refer. Moreover, Art. 92(3) seems 
to exclude reference to other procedures, especially arbitral tri- 
bunals, to be agreed upon by the members concerned without 
the consent of the Executive Board. It establishes the obliga- 
tion of the members of the International Trade Organization not 
to “have recourse to any procedures other than the procedures 
envisaged in this Charter for complaints and the settlement of 
difficulties arising out of its operation.” 3° 

These provisions of the Geneva Draft Charter, indeed, do not 
embody the principle of safeguarding prior rights of the parties 
to a voluntary settlement which was recognized in Chapter XIV 
of the Charter of the United Nations dealing with the Inter- 
national Court of Justice when its art. 95 stated that “nothing 
in the present Charter (of the United Nations) shall prevent 
Members of the United Nations from entrusting the solution of 
their differences to other tribunals by virtue of agreements 
already in existence or which may be concluded in the future.” 
This principle of the rights of parties to dispose of their disputes 
in any manner they may choose has also been recognized in art. 
84 of the Convention on International Civil Aviation, where 
decisions of its Council on disagreements between the member- 
states are subject to an appeal procedure by recourse to the 
International Court of Justice or to an ad hoc arbitration tri- 
bunal agreed upon by the parties. 

As a hypothetical example, the following may be submitted. 
In the Treaty of Friendship, Commerce and Navigation between 
China and the United States, signed on November 4, 1946, the 
two governments agreed to settle any dispute as to the inter- 
pretation or application of the treaty which they “can not satis- 
factorily adjust by diplomacy,” by submission to the Interna- 


16 See above sub II and below sub VI. 

17 With the exception of art. 37 providing for arbitral procedures to 
review administrative action in custom matters. 

18 For suggestions on the establishment of International Trade Tribunals, 
see Annual Report of the American Bar Association, vol. 71 (1947), p. 320, 
and Huston Thompson, International Trade Tribunals, World Affairs, 
vol. 110, no. 1 (1947), p. 12. 
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tional Court of Justice unless the parties “agree to settlement 
by some other pacific means.” *® If, after the coming into force of 
this treaty, a controversy should arise out of its application and 
if the contracting parties have provided for some procedure 
to settle their disagreement, shall those matters in the field of 
international trade be exempted from such agreement of the 
parties and only be referred to the procedure of Chapter VIII 
of the Charter of the International Trade Organization? 

The forthcoming World Trade Conference in Habana should 
therefore, it is submitted, consider another wording of art. 92 (2) 
and (3) of the Draft-Charter to the effect that members shall 
not be prevented from settling differences through other means 
“by virtue of agreements already in existence or which may be 
concluded in the future,” to use the expression of art. 95 of the 
Charter of the United Nations. 

VI. References to the settlement of disputes appear not only 
in Chapter VIII. Under art. 63,2° each commodity agreement 
shall provide that any question or difference concerning the in- 
terpretation of the provisions of the agreement or arising out 
of its operation shall be discussed originally by the Commodity 
Council and, in case the difference cannot be resolved under the 
terms of the agreement, it shall be referred to the Organization 
which shall apply the procedure set forth in Chapter VIII (dis- 
cussed above) .”* 

Moreover, the principle of consultation between member-states 
is embodied in many other provisions of the Charter. Follow- 
ing its article 6(2), for example, the International Trade Organi- 
zation “shall, if it considers that the urgency of the situation 
so requires, initiate consultations among members, with a view 
to their taking appropriate measures against the international 
spread of a decline in employment, production or demand.” 
Article 29 of the Charter dealing with procedure with regard to 
subsidies provides that “any determination provided for in, or 
appropriate to the operation of, this Section (on subsidies) shall 
be made through the Organization by consultation and agree- 
ment among the members substantially interested in the product 
concerned.” Article 41 headlined “Consultation” expressly states 


19 Art. XXVIII; Executive J, 80th Congress, First Session, p. 23. 

20 Chapter VI: Inter-Governmental Commodity Agreements. 

*1 As to the problems related to controversies arising out of the opera- 
tion of commodity agreements, see Intergovernmental Commodity Control 
Agreements, International Labour Office (1943), Introduction, p. LIII. 
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that “each member shall accord sympathetic consideration to, 
and shall afford adequate opportunity for consultation” with 
respect to customs formalities, exchange regulations, state-trad- 
ing operations, etc. The same provision for consultation appears 
also in Chapter V regarding Restrictive Business Practices 
which describes in article 45 a procedure with respect to In- 
vestigations and Consultations, and in article 50 a further pro- 
cedure with respect to certain services, such as transportation, 
telecommunications, insurance and banking, as “substantial ele- 
ments of international trade.” Complaints about harmful re- 
strictive business practices in relation to such services shall 
be given “sympathetic consideration . . . . with a view to afford- 
ing adequate opportunity for consultation, with a view to effect- 
ing a satisfactory adjustment.” *? 

VII. A further important provision of the Draft Charter ** 
provides that the Organization should not only “encourage and 
facilitate consultation among members on all questions relating 
to the provisions of the Charter” but also seek “to undertake 
studies on, make recommendations for, and promote interna- 
tional agreement on, measures designed .... to expand the 
volume and to improve the bases of international trade, includ- 
ing measures designed to facilitate international arbitration.” 
This task can only be undertaken at a later stage of the operation 
of the Organization. It is for that reason that problems relating 
to the promotion of an international agreement on commercial 
arbitration need not be considered now. In this connection, there 
may be mentioned the new Draft of a Uniform Law on Inter- 
national Commercial Arbitration, recently submitted by the 
Rome Institute for the Unification of International Private Law, 
and being considered by the Working Committee for the Unifi- 
cation of the Law on Arbitration and the Enforcement of Arbi- 
tral Awards, established at the London Court of Arbitration 
following a resolution of the International Commercial Arbitra- 
tion Conference.** 

VIII. The Draft-Charter itself does not provide for an in- 
tegrated system of settlement of disputes within the framework 


22 On the problem of international adjudication, see Sir Lynden Macassey, 
Controlling Cartels under the Rules of Law, Transactions of the Grotius 
Society (London), vol. 31 (1946), pp. 232, 244, and Sigmund Timberg, 
International Combines and National Sovereigns, University of Pennsyl- 
vania Law Review, vol. 95 (1947), pp. 575, 611. 

23 Art. 69 (Functions of the International Trade Organization). 

24 As to its organization, see Arbitration Journal, vol. 2 (1947), p. 137. 
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of the Organization. It should be recalled that the Draft-Charter 
deals in its Chapter VIII with matters which are not settled by 
consultation between the members concerned. These contro- 
versies may be referred to the Executive Board or the Confer- 
ence for investigation and recommendation or for a ruling. A 
ruling of the Executive Board may be reviewed by the Confer- 
ence and any resolution of the Conference shall be subject to 
review by the International Court of Justice through an advisory 
opinion which is binding upon the Organization. Such advisory 
opinion may also be requested with regard to any other decision 
of the Conference (“under any other Article of this Charter”), 
and on legal questions arising within the scope of the activities 
of the Organization. Thus, the final determination is left to an 
outside agency, though it is the highest international judicial 
authority. This procedure may cover an important field of differ- 
ences of opinion between member-states, but such review through 
advisory opinion of the International Court of Justice will be 
confined to legal questions.?> Many controversies, indeed, will not 
arise out of differences of opinion on legal matters but will be 
concerned with technical and factual questions of a vast variety 
of issues in international trade relations. This technical nature of 
disagreements makes it highly recommendable and preferable to 
vest any jurisdiction with final determination in some other 
body, either permanent or to be established ad hoc, except that 
justiciable issues may be referred to the International Court of 
Justice as already provided in art. 91. 

There is no provision in the Draft-Charter for the maintenance 
of facilities, especially an arbitral body within the framework 
of the Organization, a procedure which proved appropriate in 
the field of international civil aviation. It may be recalled that 
the Convention on International Civil Aviation provides in art. 
85 for the maintenance of a panel of “qualified and available per- 
sons” from which arbitrators will be selected whenever the par- 
ties fail to agree on the choice of an arbitral tribunal. 

It is true that the Conference and the Executive Board shall 
establish “such rules of procedure as may be necessary to carry 
out the provisions of this Chapter (VIII: Settlement of Differ- 


25 See Hearings, supra note 1, p. 565, and Memorandum of U. S. Depart- 
ment of State, ibid., p. 1847. See also Robert R. Wilson, Toward a World 
Conference on Trade and Employment, American Journal of International 
Law, vol. 41 (1947), pp. 127, 131, and Report of the Drafting Committee of 
the Preparatory Committee, of March 5, 1947, E/PC/T34, p. 51. 
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ences)”, art. 92(4). Such Rules, however, will be confined to the 
technical aspects of reference of disputes to these bodies and 
the further request for advisory opinions of the International 
Court of Justice. These Rules will govern the executive pro- 
cedure to be followed by the Conference and the Executive Board 
in dealing with disputes submitted to them. They should exclude 
a member-state who is a party to the dispute from voting in a 
decision concerning the controversy, as it is provided in art. 84 
of the Convention on International Civil Aviation. However, 
it is to be hoped that the Executive Board which may refer any 
matter with the consent of the Members concerned “to arbitration 
upon such terms as may be agreed between the Board and such 
Members” *° will establish rules which may serve as a basis for 
a ready and easily available mechanism whenever the need for 
factfinding, investigation or arbitration arises. A valuable and 
acceptable pattern may be found in the Rules governing the 
Settlement of Differences between States, issued by the Interim 
Council of the Civil Aviation Conference, of September 24, 1946, 
and reprinted below in the documentary section of this Journal.” 
Thus, the Executive Board should maintain a list of qualified and 
available persons of high standing and long experience in differ- 
ent fields of international trade, upon nomination by the members 
of the International Trade Organization, and thereby facilitate 
an expeditious proceeding in the settlement of controversies. 
Such panel of experts maintained within the framework of the 
Organization which offers a great flexibility for expert deter- 
mination of specific issues should consist of persons of all nation- 
alities chosen for their competence, and be sufficiently large in 
number to give a wide latitude for selection. 

By establishing rules for reference to fact-finding, investiga- 
tion and arbitration, the terms upon which those procedures are 
resorted to are no longer left to delaying negotiations of the mem- 
bers in dispute; time limits for reference will make the initiation 
of procedures no longer dependent on the discretion of a recal- 
citrant party. Such implementing provisions, and many others 
for the maintenance of an adequate machinery for handling 
differences, will have to be embodied in Rules to be established by 
the Executive Board after the entrance of the International Trade 


26 Art. 90(2). 

27 See Edward Warner, Provisional International Civil Aviation Organi- 
zation and the Development of Air Law, Journal of Air Law and Commerce, 
vol. 14 (1947), pp. 1, 6. 
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Organization into force. But the final text of the Charter itself 
should recognize, in the few suggested changes of the Geneva 
Draft, that modern principles for the settlement of international 
economic controversies within the framework of the Interna- 
tional Trade Organization would serve the purpose of the Organi- 
zation, namely to provide for international standards for the ex- 
tension and development of international trade.** 


28 The draft of a General Agreement on Tariffs and Trade, which will 
govern the trade relations of the major (nineteen) trade countries pending 
adoption of the Charter of the International Trade Organization, was 
approved by the General Trade Conference on September 24, 1947. It 
provides in article XXIV that “any dispute arising out of the interpretation 
or operation of this Agreement shall be referred to the (International 
Trade) Committee which shall deal with it in such manner as it deems 
appropriate.” 








ARBITRATION OF WAR CLAIMS 
HANS J. CAHN * 


Recent legislation has opened a new field to arbitration: the 
settlement of war claims. In order to understand the importance 
of this fact, it has to be realized that war claims form the biggest 
value of all claims filed and dealt with by national courts in almost 
every former belligerent country.’ 

This new development came when France, in her new version 
of the War Damage to Property (Compensation) Act of October 
28, 1946,’ replaced the jurisdictional control of assessment of 
compensation by arbitration. France has often set the pattern 
for the laws on war damage compensation of other countries. 
This special branch of legislation originated there. The recogni- 
tion of the principle of the nation’s solidarity in sharing the 
financial burden of warfare was one of the great achievements of 
the French Revolution.* Thus, France may lead the way in using 
the new and adequate procedure for the settlement of war claims. 

Arbitration, as provided in Art. 18 et seq., of the new law, is 
aimed to facilitate and restrict the jurisdictional control in the 
assessment of compensation by administrative bodies. It leaves 
more discretionary power with the War Damage Commissions 
regarding the procedure than do the more or less strict regula- 
tions of litigation in civil and administrative courts. Therefore, 
the commission in charge of arbitration is able to adapt its rules 
to the special circumstances of war claims, where evidence of 
facts and values cannot be offered and required in the same 
manner as in other disputes. Furthermore, the arbitral decision 
is exempt from control and not subject to any contestation or 
request concerning the established facts and values. War damage 
is ascertained and compensation is assessed in France by the 
delegate of the Minister of Reconstruction. His decisions are 


* Author of “War Damage Law” in three volumes, the first of which 
recently appeared in Zurich, Switzerland. 

1 Compensable war damage is officially evaluated: Soviet Union: rubel 
2,000 billions; France: frs. 2,000 billions pre war value; England damage 
covered by insurance: £860 millions; Holland: engl. £2,800 millions; Greece: 
engl. £2 billions, Denmark: kr. 11,600 millions; Philippine Islands: $1,300 
millions, to give only a few examples. 

2 Journal Officiel of October 29, 1946. 

8See decree of August 11, 1792, Cahn, Das Kriegsschadenrecht der 
Nationen Vol. I, Sec. II, No. 118, pp. 239 et seq. 
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subject to confirmation by the local cantonal or departmental 
war damage commissions. These commissions are composed of 
three persons, one of whom, the President, must have the qualifi- 
cations of a judge, one has to be an official appointed by the 
Minister of Finance, and the third is designated by the organiza- 
tions of victims of war damage. 

According to the amount of the assessed war damage—beneath 
or over 10 million francs—the cantonal or departmental war 
damage commission is competent, the latter differing from the 
former only by the larger territory of its jurisdiction. The assess- 
ment of the commission may be contested by the claimant or the 
government’s agent by lodging a request with the higher war 
damage commission.‘ This body has to give its arbitral decision 
if conciliation has failed. The decision is definite and its findings 
cannot be contested. A request for cassation can be founded only 
on incompetence, excess of discretionary power, violation or 
malapplication of the law.°® | : 

While the French Law entrusts arbitration to an administra- 
tive body, the majority of whose members are appointed by 
government authorities, the new version of the Australian Law 
of War Damage Compensation, the National Security (War 
Damage to Property) Regulations of December 4, 1946,° leaves 
the choice of an arbitrator with the interested parties. 

Thus, for the first time, a government or a public fund submits 
its findings unconditionally to the arbitral decisions of what may 
be a private and non-commissioned person. This is still more 
remarkable in the field of war claims where governments, because 
of the financial and budgetary risks involved, were up to now 
most reluctant in admitting a positive right of the claimant and 
in submitting the assessment of compensation to jurisdictional 
control. 

War damage in Australia is assessed and recorded by an ad- 
ministrative body, the War Damage Commission. Any claimant, 
who is dissatisfied with the Commission’s decision, may lodge a 
request with the commission in writing that the assessment be 


4].e., the departmental commission for decision of the cantonal commis- 
sion (Art. 54), and the National War Damage Commission if the depart- 
mental commission was the first instance. (Art. 55.) 

5 Cf. Art. 56; but the original text which seems to restrict the reasons 
for cassation only for the request of the Ministry of Reconstruction is 
misleading. See Art. 18 of the administrative rules of application in the 
decree No. 46-2961 of December 31, 1946, J.O. of January 2, 1947. 

® Commonwealth Gazette of December 5, 1946. 
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referred to a single arbitrator.*? The arbitrator is chosen by 
agreement of the commission and the claimant. If they do not 
agree, they must each nominate one arbitrator.* In the event of 
any disagreement between the two arbitrators, the difference 
shall be referred to the decision of an umpire, to be appointed by 
the Treasurer.’ In this procedure, the arbitrators and the umpire 
are not bound by any law relating to the admissibility of evi- 
dence.’® The decision of the arbitrators or the umpire is final and 
binding upon the parties, and the amount of compensation deter- 
mined by them will be recorded by the commission." 

Arbitration will prove its usefulness also in this new field, and 
for war claim it need not be restricted to these two countries. 





NEWS AND NOTES 


United Nations Agreement Provides for Arbitration of Con- 
troversies to which the United Nations Is a Party. The Agree- 
ment between the United Nations and the United States regard- 
ing Headquarters of the United Nations in New York, concluded 
on June 26, 1947, and recently consented to by U. S. Senate, pro- 
vides in Section 21 for the settlement of any dispute arising out 
of the agreement which is not settled by negotiation or other 
“agreed mode of settlement.” Such dispute shall be referred to 
an arbitration tribunal of three arbitrators, one to be named by 
the Secretary-General of the United Nations, one by the Secretary 
of State of the United States and the third to be chosen by the 
two. If they should fail to agree upon the third arbitrator, he 
shall be appointed by the President of the International Court of 
Justice. The Agreement also provides, at the request of either 
party to the dispute, for an advisory opinion by the International 
Court of Justice on any legal question which may arise in the 
course of the arbitration proceedings. Such opinion has to be 
taken into consideration by the arbitrators who will render a 
final decision. 

A similar procedure is also provided for in the Convention on 
the Privileges and Immunities of the United Nations which was 
adopted by the General Assembly of the United Nations on 


7 Regulation 54, sub-reg. 2. 
§ Regulation 55, sub-reg. 1. 
® Regulation 55, sub-reg. 4. 
10 Regulation 56, sub-reg. 2. 
11 Regulation 57, sub-reg. 1 and 2, 
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February 13, 1946. This Convention, to which the Senate of the 
United States recently consented, provides in its Section 29 that 
United Nations shall make provisions for “appropriate modes of 
settlement” of controversies arising out of contracts of a private 
law character to which the United Nations is a party. Section 30 
further provides for the reference of differences arising out of 
the interpretation or application of the Convention to the Inter- 
national Court of Justice “unless in any case it is agreed by the 
parties to have recourse to another mode of settlement.” (For the 
full text of these settlement-of-dispute provisions, see infra, 
p. 274). It may be mentioned that the United Nations used, in 
some of its contracts, of private law character with American 
firms, the standard arbitration clause of the American Arbitra- 
tion Association. 


International Wheat Agreement. The recent meeting of the In- 
ternational Wheat Conference in London was a new effort toward 
an effective international agreement on wheat. It is believed that 
excessively high prices resulting from the present shortage of 
wheat and low prices which would result from a future surplus 
are harmful to the long-term interest of both producers and con- 
sumers of wheat. A proposed agreement of cooperation provides 
for an International Wheat Council to which each contracting 
government would delegate a representative. As to the powers 
and functions of such Council, Art. 16(3) of the proposed agree- 
ment (reprinted in Department of State Bulletin No. 413, p. 
1057) deals with the settlement of disputes in an interesting 
provision reading as follows: “Any dispute arising out of the 
interpretation of this Agreement, or regarding an alleged breach 
of its provisions, shall be referred to the Council. The Council 
may appoint a committee to ascertain and report on the facts 
of such dispute. The Council shall on the evidence before it, 
including the findings of any committee so appointed, give a 
ruling on the dispute but no contracting Government shall be 
found to have committed a breach of this Agreement except by 
a majority of two-thirds of the votes held by the exporting 
countries and of two-thirds of the votes held by the importing 
countries.” 


World Health Organization. The Constitution of this intergov- 
ernmental body now operating as a Specialized Agency of the 
United Nations, provides in its Article 75 that “any question or 
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dispute concerning the interpretation or application of this Con- 
stitution which is not settled by negotiation or by the Health 
Assembly shall be referred to the International Court of Justice 
in conformity with the Statute of the Court, unless the parties 
concerned agree on another mode of settlement.” Thus, again as 
in many other international agreements of the recent past, the 
parties in dispute are not prevented, as the Charter of the United 
Nations already expressed in its Article 95, “from entrusting the 
solution of their differences to other tribunals by virtue of agree- 
ments already in existence or which may be concluded in the 
future.” 


Disputes under the Universal Postal Convention. The Conven- 
tion of this old international organization, now brought into 
cooperation with the Economic and Social Council of the United 
Nations as a Specialized Agency, provides for arbitration of 
disputes arising between its members. It appears from a com- 
munication of the International Bureau of the Universal Postal 
Union that in 1946 it had not received any communication con- 
cerning any past or future arbitration under Article XI of the 
Convention of 1939 (reprinted in this Journal, Vol. I (1946), 
p. 444). However, there have been submitted to the Bureau by 
agreement between the parties two disputes where the Bureau 
issued an opinion (under Article 24 of the Convention), a sum- 
mary of which is reprinted below, p. 282. 


Liquidation of German Assets in Sweden and Italy. An Accord 
between the Allied Governments and Switzerland to liquidate 
German property in Switzerland concluded on May 25, 1946, 
provided for the arbitration of disagreements that may arise on 
the disposition of German assets.* A further Understanding of 
July 18, 1946, between the Governments of the United States of 
America, France and Great Britain on the one hand and the 
Government of Sweden on the other relating to German holdings 
in Sweden has recently been published in the Department of 
State Bulletin of July 27, 1947, p. 162, after the Swedish Govern- 
ment gave final approval to the agreement. Contrary to the afore- 
mentioned agreement with Switzerland which contains detailed 
arbitration provisions, the Understanding with Sweden refers 
to arbitration only in Article 5 to the effect that “divergencies 


* The pertinent arbitration provisions of that Accord have been reprinted 
in the ARBITRATION JOURNAL 1946, p. 346. 
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on the interpretation and scope of the clauses may, if the four 
Governments do not otherwise agree, be referred to arbitration.” 

More recently arbitration has been provided in a Memorandum 
of Understanding of August 14, 1947, entered into by the Gov- 
ernments of France, Great Britain, and the United States with 
the Government of Italy on the liquidation of German assets in 
Italy. The Memorandum provides for the establishment of a 
Committee composed of one representative of each of the four 
governments which will operate by majority vote. Following the 
provisions of Article 78 of the Peace Treaty with Italy, of Feb- 
ruary 10, 1947, Annex 2 of the Understanding provides that any 
dispute concerning the interpretation or execution of the Under- 
standing shall be referred to a body composed of one repre- 
sentative each of the Governments of France, Great Britain, and 
the United States. In case the dispute is not resolved by them 
within two months, it shall be referred at the request of either 
party to a Commission composed of one representative of each 
party and a third member selected by mutual agreement of the 
two parties from nations of the third country. Should the 
appointment of the third member not be made within a month, 
the Secretary-General of the United Nations may be requested by 
either party to make the appointment. This procedure prevails, 
“unless the parties to the dispute mutually agree upon another 
means of settlement.” 


Air Transport Agreements. The bilateral Air Transport Agree- 
ments entered into by the United States with other countries 
provide for an exchange of the rights for international air 
carriers to fly over the territory of other countries. These rights 
are exchanged on a reciprocal basis, to the mutual benefit of the 
nations concerned. The agreements usually provide that any 
disputes relating to the interpretation or application of the agree- 
ments which cannot be settled by consultation between the gov- 
ernments shall be submitted for an advisory report to the Council 
of the International Civil Aviation Organization in Montreal. 

In some agreements, for instance with Peru and Ecuador, ref- 
erence is also made to an arbitral tribunal appointed by mutual 
agreement of the parties to the dispute. More recent agree- 
ments—with Chile of May 10, 1947 and with the Union of South 
Africa of May 23, 1947—contain detailed provisions on the sub- 
mission of controversies to such arbitral tribunals to be com- 
posed of arbitrators selected by the parties. The complete text 
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of these provisions is reprinted in the Documentary Section 
below; as are the Rules of the International Civil Aviation Organ- 
ization governing the Settlement of Differences between States 
and especially Articles 15(2) and 21 with regard to advisory 
reports of the Council. 


Diplomatic Protection of Citizens Abroad. The Inter-American 
Academy of Comparative and International Law reached, at its 
recent session, a conclusion that was based on a paper submitted 
by Professor Edwin Borchard of Yale University, that diplo- 
matic protection should not be initiated unless the alien has ex- 
hausted his legal remedies. Such protection shall be subject to 
the limitation that “in case of international delay in the adminis- 
tration of justice or of a judgment contrary to the bill of rights 
recognized in the constitutions of a majority of countries or in 
public international instruments, the protecting government may 
open direct negotiations or appeal to other pacific means author- 
ized by international law, for the settlement of the dispute. If 
such means fail, then the dispute may be submitted to arbitration 
or to a competent international court.” 


Argentine Rail Compromise. As part of the Anglo-Argentine 
Pact of September 1946, the effective control of Argentine rail- 
ways passed from British private owners to Argentina. An 
arrangement provided for the distribution of compensation 
among the numerous classes of British stockholders and bond- 
holders. Allocation of the sums available for distribution was 
made by a panel composed of Sir Andrew Duncan, Sir David 
Maxwell Fyfe, and Mr. Gilbert D. Shepherd, the President of the 
Institute of Chartered Accountants. The work of such board, 
though limited in its purposes, accomplished its task, namely to 
adjudicate not upon existing rights but upon a modification of 
them. “Its members had to marry equity to expediency,” as it 
was said in an interesting article in The Economist (London) 
of June 7, 1947, p. 897. 
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ENGLISH ARBITRATION FROM AN INTERNATIONAL 
ASPECT 


SIR LYNDEN MACASSEY * 
The Advantage Claimed for It 


The English commercial man values the English system chiefly 
because in a dispute arising out of a contract to which he is a 
party it secures for him a decision which gives effect to the terms 
of his contract and the facts of the dispute. When he makes a 
contract and a dispute does arise, he is not prepared to submit it 
to an arbitrator who may be entitled, as under the systems of 
some other countries, to give an “equitable” decision without 
regard to the facts of the case and the terms of the contract. In 
the English commercial man’s view that may result in the im- 
position upon him, against his will, of a different contract from 
that into which he entered. The view is characteristic of a British 
belief in the sanctity of contracts and in the British constitu- 
tional principle of the “Rule of Law.” 


The Chief Criticism 


But the business man in all countries wants above all things to 
get his commercial disputes determined quickly by a binding deci- 
sion which is not subject to any review, unless that has been pre- 
viously agreed. He has recourse to arbitration to avoid thereby 
the delay and technicalities and appeals characteristic of actions 
in Courts of Law. So he chooses an arbitrator in whom he has 
confidence and whose decision he is prepared to accept whether 
it is in his favor or against him. 

What he strongly dislikes is that, having agreed with the other 
party that the dispute shall be referred to an arbitrator, and hav- 
ing agreed that the decision of the arbitrator shall be final and 
binding, yet nevertheless, that other party, in the course of the 


*Chairman of the International Commercial Arbitration Committee of 
the International Law Association; President of the Institute of Arbitrators. 
The article is an extract from a paper on “English Arbitration” submitted 
to the Anglo-French Legal Conference at the Law Society’s Hall, London, 
on June 38, 1947. 
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arbitration, may be held entitled to remove some question of law 
concerning the dispute from the arbitrator and take it to the 
Courts for their decision. In that way he may find himself in- 
volved in a protracted and expensive litigation with a number 
of possible appeals. No final award can be made until the last 
appeal has failed or become effective. Thus there may be long 
delay before the dispute is ultimately determined and the trans- 
action can be closed on the business man’s books of account. 

The same thing occurs when, on the action of a party to an 
arbitration, the arbitrator is induced or compelled by the Court 
to state his award “in the form of a special case.” In that event 
the award is often made dependent on the decision by the Courts 
on a question of law set out in the award. There may again be 
protracted litigation with a number of appeals before the ques- 
tion of law is finally decided by the Courts. The award does not 
become effective until the last appeal in the Court has either 
failed or become binding on the parties. 


The Suggested Amendment of English Arbitration Law 


In the English commercial world, there is a growing volume of 
opinion in favor of such an alteration in the English Arbitration 
Law as would entitle parties to a commercial contract to agree 
that their dispute, and all questions connected with it, shall be 
submitted to the exclusive decision of a chosen arbitrator whose 
award shall be final and binding and not subject to review in a 
Court of Law. As English law stands to-day, such an agreement 
would be held by the English Courts to be invalid and unenforce- 
able. There is no proposal that every party to every arbitration 
agreement should be under any compulsion so to agree. All that 
is suggested is merely to provide an option to do so for those who 
wish to enter into such an agreement. 

If an amendment to that effect were made by Parliament it 
would put English Arbitration Law in the same position as in 
most other commercial countries. In Scotland no recourse to the 
Courts is available either during arbitration proceedings or after- 
wards in reference tc the award except in case of an arbitrator 
exceeding his jurisdiction or being proved corrupt. The rules of 
some important English trading association do provide that there 
shall be no recourse to the Courts and that the award of the 
arbitrator shall be final and binding. That could not be enforced 
by English law. Trading associations, if powerful enough, see to 
enforcement in their own way. 
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It would be interesting to know what is the position in France. 
It is, of course, understood that in amiable composition there is 
no right of recourse to the Courts. The absolute finality of awards 
under amiable composition is, the writer has frequently been in- 
formed, its chief commendation to commercial men. 

International commercial arbitration is of steadily growing 
importance. Trade does not stop at national boundaries. The 
systems of international commercial arbitration operated 
throughout the Western Hemisphere by the American Arbitra- 
tion Association, and in Europe by the International Chamber of 
Commerce, and in the United Kingdom by the London Chamber 
of Commerce, to mention only some of the principal arbitration 
agencies, shows the extending role which arbitration is playing 
in smoothing the channels of international trade. It is therefore, 
much to be hoped that for the sake of promoting commerce 
between the nations, the arbitration law of England will be 
amended to provide commercial men in England with the same 
facilities for the determination of commercial disputes as are 
provided for competitors by their national arbitration laws. 





NEWS AND NOTES 


New Arrangement with the International Chamber of Com- 
merce. An arrangement originally effected in July 1939 between 
the International Chamber of Commerce and the AAA will be 
continued after the Congress of the International Chamber at 
its meeting in Montreux, Switzerland, on June 5, 1947, agreed 
to some suggestions for the increased use of facilities of both 
organizations. A new joint clause provides for application of the 
Rules of the Chamber when arbitration is to be held outside the 
United States, whereas arbitrations in the United States will be 
conducted under AAA Rules. A Joint Committee of three mem- 
bers, the Chairman of which shall not be a member of either the 
Chamber or the Association, will determine the locale of the 
arbitration if the parties have failed to specify or to agree upon 
the locale. International Panels and the reciprocal administration 
of Rules of both cooperating organizations will advance the use 
of commercial arbitration throughout the world. The new 
arrangement, finally agreed upon on July 2, 1947, provides for 
the following Joint I.C.C_—AAA Clause: 


If one party resides in the United States of America or 
is an American citizen, the parties who do not agree in 
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advance on the place of arbitration are recommended to draw 
up the arbitration clause in the following manner: “All dis- 
putes arising in connection with the present contract shall 
be finally settled by arbitration. Arbitration to be held out- 
side the United States of America shall be conducted in 
accordance with the Rules of Arbitration of the Inter- 
national Chamber of Commerce, unless by written agree- 
ment of the parties, they adopt the Rules of the American 
Arbitration Association. Arbitration to be held in the United 
States of America shall be conducted in accordance with the 
Rules of the American Arbitration Association, unless by 
written agreement of the parties, they adopt the Rules of 
Arbitration of the International Chamber of Commerce. 

Judgment upon the award rendered may be entered in any 
Court having jurisdiction or application may be made to 
such Court for a judicial acceptance of the award and an 
order of enforcement, as the case may be.” 


When the parties have stipulated in advance where the arbitra- 
tion is to be held, the following clause is suggested: 


“All disputes arising in connection with the present con- 
tract shall be finally settled by arbitration. 

The arbitration shall be held at , and conducted 
in accordance with the Rules of the 


American Arbitration Association * 
International Chamber of Commerce.* 


Judgment upon the award rendered may be entered in any 
Court having jurisdiction or application may be made to 
such Court for a judicial acceptance of the award and an 
order of enforcement, as the case may be.” 


When the parties have not indicated in the clause where the 
arbitration is to be held or have not agreed on this point in 
writing, the decision shall be taken by a joint Arbitration Com- 
mittee set up by the International Chamber of Commerce and 
the American Arbitration Association. 


When arbitration takes place in accordance with the Rules of 


the 


American Arbitration Association, the parties may select 


the arbitrators from panels published in advance by the Inter- 


* Delete the name of the Institution the Rules of which do not apply. 
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national Chamber of Commerce and the American Arbitration 
Association and put at their disposal; the arbitrator selected may 
be of another nationality than that of the parties. 


When arbitration takes place according to the Rules of the Inter- 
national Chamber of Commerce which empowers the Court of 
Arbitration to appoint the arbitrator or arbitrators, a similar 
panel is nevertheless made available to the parties, should they 
wish to select their arbitrators themselves. 


London Court of Arbitration. Americans engaged in British- 
American trade are to have the benefit of a new joint arbitration 
clause approved by the London Court of Arbitration and the 
AAA in an arrangement of June 10, 1947. This new clause makes 
more accessible the excellent facilities and rules of the London 
Court of Arbitration, and its wide use will advance goodwill and 
cooperation in trade relations between the two countries. The 
new clause now available follows: 


“Any controversy or claim arising out of or relating to this 
contract or breach thereof shall be settled by arbitration. 
If the arbitration is held in England, it shall be conducted 
under the Rules of the London Court of Arbitration and the 
construction, validity, and performance of the contract shall 
be governed by the law of England. If the arbitration is 
held in the United States, it shall be conducted under the 
Rules of the American Arbitration Association. Judgment 
upon the award rendered may be entered in any court having 
jurisdiction thereof. In the event that the parties have not 
designated the locale of the arbitration and are unable to 
agree thereon, either party may apply to the International 
Law Association in London to decide the locale and its de- 
cision shall be accepted by the parties thereto.” 


The International Law Association has formally accepted the 
invitation to undertake the responsibility of deciding upon the 
locale of urbitrations in case of failure of agreement. Its Exec- 
utive Committee passed the following resolution on June 28, 
1947: “The honour done to the Association by inviting it to act 
as Referee in a proposed clause regarding the locale of arbitra- 
tions between U.K. and U.S.A. traders conducted under the rules 
either of the American Arbitration Association or the London 
Court of Arbitration was gratefully accepted; and it was agreed 
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that the Chairman for the time being would appoint a member 
to carry out the Association’s functions in this regard when and 
if necessary.” 


American Chambers of Commerce Abroad. The recent pamphlet 
of the Foreign Commerce Department, Chamber of Commerce of 
the United States, reports (on p. 20) among the services which 
have been undertaken by American Chambers of Commerce 
abroad: “If the chamber specifically offers arbitration facilities, 
definite provision should be made in advance to handle such cases 
as may arise. Here the cooperation of the American Arbitration 
Association, 9 Rockefeller Plaza, New York 20, New York, may 
be helpful.” An article dealing with these activities of Chambers 
of Commerce abroad, especially in Latin America, appeared in 
the Wall Street Journal of August 16, 1947, p. 1, col. 1. The 
October 1947 issue of The International Trade Arbitration Bul- 
letin deals likewise with these questions in an article entitled 
“Commercial Peace Through Chambers of Commerce.” 


Swedish-Soviet Union Trade Arbitration Agreement. The re- 
cently concluded Agreement on the Exchange of Commodities and 
Payments between Sweden and the Soviet Union provides in its 
Article 14 that all disputes arising in connection with such trans- 
action or business are to be settled by arbitration. The contract- 
ing parties agree to abide by the award; Article 15 further states 
the reasons by which the recognition and execution of an arbitral 
award may be refused. Reference is made to an arbitral pro- 
ceeding under an agreement between the two countries dated 
September 7, 1940, which contains in fourteen rules detailed pro- 
visions for arbitration. This Agreement regarding Arbitration 
is fully reprinted below on p. 284, together with Articles 14 and 
15 of the recently concluded Agreement. 


Arbitration of Unjustified Claims. The International Trade Sec- 
tion of the New York Board of Trade, at a recent meeting dis- 
cussed unjustified claims developing in foreign trade, and ap- 
pointed a Committee, headed by Fred J. Emmerich, President 
of Block International Corporation, to study the problem. In 
order to diminish the tendency during a falling market to file 
claims against exporters, recommendations were made whereby 
“greater use of a clause making each claim subject to arbitration 
should be made.” 
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TRAINING FOR ARBITRATION 
FRANK FERNBACH * 


One hundred steelworkers laughed uproariously as a burly 
local union president pounded the table and said, “We of manage- 
ment insist that the union’s position is not justified.” The unique 
scene was a session at the second annual summer school for the 
United Steelworkers of America at Penn State College. A mock 
arbitration hearing, with union men acting the roles of both 
management and labor, was in progress. Vice-President J. O. 
Keller of the College presided as arbitrator. A case from real life 
was being heatedly argued and the “company” and “union” teams 
were matching wits, skill and facts in an intense but good-natured 
effort to win the verdict. 

When all arguments were completed both the arbitrator and 
the class gave their own separate decisions and these were later 
compared with the actual award previously made in this case. 
It was surprising, as the mock hearings were repeated during the 
four one-week schools for steelworkers at Penn State, how 
repeatedly in each case agreement was reached on the winner. 
In the critical discussion which followed the hearings, the union 
team was scored by the union students for any failure to “stick 
to the facts,” while the “management” spokesmen were highly 
commended if they effectively proved their adherence to the con- 
tract. It was a fair field with no favors asked or given. 

Training in arbitration techniques was carried on by many 
unions last summer and in some cases officials of the American 
Arbitration Association served as instructors. Fifteen hundred 
steelworkers, studying on ten college campuses, were the van- 
guards of almost ten thousand local union officers, mostly CIO, 
who attended one-week schools in a score of states throughout the 
nation. This was part of an intense and generally unpublicized 
drive by American unions to use facts and reason as instruments 
in an effort to achieve peaceful industrial relations. 

The desire to obtain wider acceptance of voluntary arbitration 


* Staff Representative of the United Steelworkers of America and CIO 
Liaison Representative to the National Committee for the Extension of 
Labor Education. 
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as an orderly and rational method of settling disputes can be 
only the first phase of a well-rounded program of education for 
arbitration. A second and equally important educational re- 
sponsibility is to provide instruction in the detailed techniques 
of arbitration procedure. 

Although unions today generally approve arbitration of dis- 
puted contract terms and urge provision for it in collective bar- 
gaining agreements, there are still outcroppings of labor hos- 
tility to the idea as a whole. 

It should be remembered that, not too long ago, many unions 
fought for recognition in unfriendly communities in which both 
the judiciary and supposedly impartial citizens scarcely concealed 
their animosity toward organized labor. In such circumstances 
—and they continue to exist in some areas today—faith in third 
party intervention in labor disputes is inevitably slow to develop. 
In addition, some local unionists feel that it is futile to try to 
establish the justice of their position by arbitration when they 
know they will be pitted against an array of college-trained man- 
agement pleaders and skilled brief writers. (Union men often 
quip that arbitrators don’t read briefs—they just weigh them.) 
Since local union officers are neither trained lawyers nor statis- 
ticians, their effort, they believe, will always show up on the short 
end of the decision. 

Delays in selecting arbitrators, conducting hearings, and ob- 
taining decisions have also discouraged unionists who are often 
involved in grievances of great urgency and tenseness. Likewise, 
high arbitration costs have antagonized local union leaders whose 
treasuries may be small in those same cases where management 
can simply write off its share of the cost as operating expenses, 
while the union goes broke. 

Despite some apprehension in labor ranks, the acceptance of 
voluntary arbitration in labor disputes increases. Organized 
labor has become too conscious of its obligations to its contract 
partner—management, and to the public which it serves, to over- 
look the positive values of arbitration. In addition, the chain 
reaction effect of work-stoppages in our closely integrated in- 
dustrial society makes voluntary arbitration more desirable and 
necessary than ever before. 

While the increased use of arbitration results from a con- 
tinuous educational campaign for its general acceptance, the 
greatest need today is widespread and systematic education in 
the techniques of the procedure. 
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Whereas management generally selects its industrial relations 
personnel from the ranks of highly-trained college graduates, 
the local union leadership, which meets management across the 
bargaining table or at the arbitration hearing, emerges from the 
ranks of wage earners employed in industry. If arbitration is to 
gain repute as a just procedure, and maintain it, the inequity in 
the skills which management and labor can bring to the hearing 
must be overcome. 

During the last decade the United Steelworkers of America 
and other CIO unions have been making great efforts, through 
their field staffs and educational departments, to provide training 
for local union leaders. Such training has stressed the determina- 
tion of valid grievances under contracts and the importance of 
making maximum efforts to reach agreement through negotia- 
tions. Instruction on the selection of arbitrators and the prepara- 
tion of oral and written arguments has also been provided. 

In this vast educational effort certainly our institutions of 
higher learning have a definite responsibility to the labor move- 
ment. Our colleges daily turn out corporation lawyers, research 
chemists, agronomists, management personnel experts and 
trained leaders from almost every walk of life. If education is to 
meet its challenge in America today, the tools and techniques of 
effective industrial relations must now be made more widely 
available to the leaders of fifteen million American union mem- 
bers. Union education leaders are knocking at the doors of our 
colleges and universities and asking for competent instructors, 
facilities and funds to supplement the unions’ own resources in 
this effort. Too often these services are not available. 

The steelworkers’ school at Penn State College and the many 
similar labor programs throughout the country are clear proof 
of the eagerness with which union men and women and their 
leaders are seeking to use facts and reason instead of picket lines 
in an effort to resolve management-labor controversies. 

To extend this movement should be the ardent wish of every 
supporter of arbitration and believer in education for a more 
effective democracy. Great impetus to labor education will be 
obtained by passage of the Labor Extension Service Bill recently 
introduced into the United States Congress by Senators Elbert 
Thomas and Wayne Morse, S. 1390, and Congressmen Thor C. 
Tollefson and Ray J. Madden (H.R. 4078). Under this bi- 
partisan bill, which is enthusiastically supported by all branches 
of the American labor movement, Federal funds will be made 
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available, on a state matching basis, to colleges that provide labor 
education services through extension classes and on-campus short 
courses developed in cooperation with labor unions. In many 
ways this program will give to wage and salary earners the edu- 
cational services which farmers have enjoyed for many years 
under the Federal Agricultural Extension Service Acts. 

Education for arbitration is a part of the nation-wide program 
of adult education which must be established if the American 
way of life is to meet the challenge of our complex industrial age. 
It is not enough to urge rational processes for settling the dis- 
putes between individuals and groups; we must show that these 
processes work equitably. Equal opportunity to achieve justice 
through arbitration can only be won when the tools and tech- 
niques provided by education are also available to all. 
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SOME SIGNIFICANT TRUTHS ABOUT RELATIONS 
OF MEN AND MANAGEMENT IN THE PUBLIC 
SERVICE FIELD 


E. J. DOYLE * 


It is only natural that I should have a deep and continuing 
interest in the well-being of all our employes. For this reason 
I am glad to have a part in the operation of the plan under which 
our employe relations with the Inside Plant and Outside Plant 
groups will be conducted. 

In negotiating the new contract, representatives of the Union 
and Management have put in long hours of deliberation, giving 
diligent attention to every phase of employer-employe relations 
within these groups. I want these men to know that the Com- 
pany is highly appreciative of their conscientious efforts and 
of the results achieved. It is a gratifying and significant sign- 
post for the future of our relations under the contract that the 
negotiators were able to sit down in an atmosphere of coopera- 
tion and cordiality and work out a satisfactory document. 

As is always the case in human relationships, there were hon- 
est differences of opinion. But none of these differences proved 
insurmountable and all of them were disposed of on a basis 
acceptable to all parties concerned. That, to my mind, is a practi- 
cal example of American Democracy at work. 

As a matter of fact, the present relationship under our collec- 
tive bargaining agreement does not and should not result in any 
lesser degree of harmony and cooperation between the Company 
and its employes than has existed in the past. This contract 
with a responsible union organization is a convenient, legalized 
method of solving any problems or differences that may arise. 
It imposes responsibilities on all of us. To achieve the fullest 
benefits, the contract must be respected and administered by 
Management and Union alike, with full recognition of their 
obligations and responsibilities. 

We are all members of an organization in which we have a 
common interest, all striving to progress and prosper as our 
business grows and prospers. It goes without saying that the 


* Address of the President of Commonwealth Edison Company, Chicago, 
delivered upon the occasion of the signing of the contract between the 
Company and four Locals of the International Brotherhood of Electrical 
Workers. 
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future of any business and the future of its employes are inti- 
mately bound up together. The success and prosperity of both 
depend in large measure on their ability to get on well together. 
The signing of this contract does not in any way alter but 
rather promotes this mutuality of interest existing between the 
Company and the Employes. 

In no industry is this esprit de corps more vital than in ours. 
As the suppliers of electricity, which is so essential, we have a 
unique obligation to our community and our country. Our service 
must be continuous—24 hours a day, every day in the year— 
and its quality must be maintained at the highest possible level. 
It was one of the most critical requirements in the manufacture 
of the weapons that helped our fighting men to win the war, and 
is now no less important than it was in pre-war peace times to the 
welfare of our nation and our community. 

As soon as conditions permit, we plan to launch a broad 
and aggressive campaign to stimulate new applications of 
electricity and greater use of the old by our residential, com- 
mercial and industrial customers. This expansion will not only 
facilitate the reabsorption into our ranks of our men and women 
now serving in the armed forces, but will also open new avenues 
of advancement. All in all, I think we can look to the future of 
our business and the opportunities it will offer with high hope 
and confidence. 

The contractual relationship between the Company and em- 
ployes in the Inside Plant and Outside Plant groups which we 
are signalizing tonight is still new to all of us, but, based on our 
experience to date, I would say we have made an excellent begin- 
ning. I am certain that if everyone—whether he represents the 
Union or Management—continues to think along sound lines and 
to show the spirit of mutual understanding displayed thus far, 
the relationship will work out well. I assure you the Company 
will do everything in its power to make it a success. 














EARLY LABOR GRIEVANCE-ARBITRATION 
AGREEMENT 


ABRAHAM A. DESSER * 


The Noble Order of the Knights of Labor, the first great 
national labor organization in the United States, founded in 
1869, recognized the value of grievance and arbitration clauses 
and incorporated them into their collective bargaining agree- 
ments. 

Established in Philadelphia as a secret society, the Knights 
began in the clothing industry and eventually extended their 
operations to other industries, including the field of shoe manu- 
facture. Secrecy was dropped in 1878, due to public pressure. 
By 1886, when the Knights were striving to maintain their 
strength against the then-expanding American Federation of 
Labor, they began to negotiate and publicize industry-area labor 
agreements similar to the shoe industry agreement negotiated in 
Portsmouth in 1886 and published below. The arbitration pro- 
vision in this contract practically contains an invitation to a 
deadlock, because no provision is made for an arbitrator if the 
named arbitrators cannot agree. The parties to this agreement 
might be forgiven this faulty construction, for there was no 
agency or established rules like those of the American Arbitra- 
tion Association under which such appointment could be made. 

When the Knights of Labor was organized, the leading spirit 
was a theologian and garment cutter named Uriah S. Stephens. 
He is often referred to as the first successful national labor 
organizer in the United States. When the Knights came out into 
the open in 1878, Terence Vincent Powderly took over the reins, 
since Stephens felt he was then too old to continue in an executive 
capacity. A former machinist and two-term mayor of Scranton, 
Pennsylvania, on a labor ticket, Powderly led the Knights into 
their days of greatest strength. By 1886, the organization 
claimed more than a million members, influenced legislation and 
put up its members for Congress. 

The Knights began to decline in power because of disgruntled 
elements within its ranks, who formed the A. F. of L. in 1881. 
The leaders of the insurgent group were Samuel Gompers and 
Adolph Strasser who, in contrast to the policy of the Knights, 
kept the A. F. of L. out of the direct political scene. Yet it is 
interesting to note that, although the A. F. of L. has not taken 


* Director, Labor-Management Division, American Arbitration Association. 
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political sides in regard to party affiliation, it has periodically 
taken sides on political issues, cooperating with whatever groups 
within each party agree to the A. F. of L. program. The Knights 
of Labor took keen interest in the over-all economic and social 
patterns of its day, but its leaders did not always succeed in 
creating a similar interest among rank-and-file members. Per- 
haps the gap between the thinking of the officers and the mem- 
bers of the group contributed to its decline. There were, until 
1900, areas where the Knights functioned, but they were an ex- 
tremely minor part of the American labor picture, with no 
national influence whatsoever. 

The Editors of THE ARBITRATION JOURNAL reprint below an 
agreement of 1886 * reading as follows: 


RULES AND REGULATIONS FOR GOVERNING THE SHOE FACTORIES 
OF PORTSMOUTH, OHIO 


ApopTeD BY THE JoINT Executive Boarp, Marcu 11, 1886 


We, the Shoe Manufacturers and Employees of Portsmouth, O., believing 
it to be to our mutual benefit, do hereby agree to arbitrate all differences; 
thus making strikes and lock-outs unnecessary. We as Manufacturers can 
not compel any one to join the Knights of Labor, but would in the interest 
of harmony prefer all to do so. Employees not now members of the Knights 
of Labor from whatever cause must not be molested on that account, and 
as a further precaution, do adopt the following rules: 


RULE NO. 1 


The Shoe Factories shall be classed as “Union Shops,” preference being 
given to Knights of Labor with the understanding that this does not prohibit 
the employment of non-union men and women. 


RULE NO. 2 


Should a grievance arise in any department of the Factories the same 
must be referred to the Shop’s Committee, whose duty it shall be to endeavor 
to settle the same, failing in which they shall notify the Executive Com- 
mittee of the shop in which the difficulty has arisen, the chairman of which 
must call a meeting of the Committee within 24 hours after receiving notice; 
they failing to settle the difficulty, there shall be a call for a joint session of 
the Executive Board of both shops, together with the Executive Board of 
the manufacturers; before whom the grievance shall be presented in writing, 
signed by the aggrieved party: failing of settlement by this Board, the 
grievance shall immediately be referred to an Arbitration Committee, com- 
posed of three disinterested parties, one of whom shall be selected by the 

* The Editors are indebted to Mr. William Aicher and his colleagues of 
the Selby Shoe Company of Portsmouth, Ohio for their kind permission to 
reprint the agreement. We are always interested to receive material dealing 
with early labor grievance and arbitration clauses. 
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Manufacturers, and one by the Employees, and they two to select the third 
whose decision in the matter shall be final and binding. 


RULE NO. 3 


The Executive Committee shall have power to settle all difficulties except- 
ing where a question of wages is involved. 


RULE NO. 4 


The Employees shall remain at work pending a grievance. 


RULE NO. 5 


Whenever the Employers wish to reduce help the latest employed shall be 
first discharged, except when satisfactory reasons exist for doing otherwise. 


RULE NO. 6 


In dull seasons the work to be divided equally among the Employees as 
far as practicable. 


RULE NO. 7 


In filling vacancies preference shall be shown those longest in our employ, 
if eighteen years of age or over. 


RULE NO. 8 


Each factory shall regulate its own working hours; but in no case shall 
a day’s work be more than 10 hours. 


RULE NO. 9 


No Employee shall be compelled to remain in the shop when there is 
no work for him or her, but shall not leave without obtaining permission 
from the proper authority in their department. 


RULE NO. 10 
Should an Employee wilfully neglect his or her work they do so on their 
own responsibility. 
RULE NO. 11 
Should an Employee be discharged for incompetency, the evidence shall 
be conclusive and the position must be filled by a skilled workman if 


available; if not then recourse shall be had to Rule 7. 
These Rules to go into effect on and after March 15th, 1886, for one year. 


Signed on the part of Manufacturers, Signed on part of Knights of Labor, 


GEORGE PADAN, DAN. SLATTERY, 
HENRY PADAN, Oscar F. Upp, 
IRVING DREw, JACOB IMM, 
GEo. D. SELBY. Cuas. W. Row, 
ELLA BENNETT, 
DELIA LEE, 


ANNA LLOYD, 
JENNIE SEEL. 
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ARBITRATION IN EGYPT 
DR. ALFRED TABET * 


Practice of arbitration is becoming of a growing interest in 
Egypt, owing to the development of economic and social relations. 
Principles governing arbitration in Egypt are enacted by the two 
Codes of the Civil and Commercial Procedures: the National 
Code and the Mixted Code. 

Subject Matters: All disputes, existing or prospective, present 
or future, may be referred to arbitration, provided they concern 
matters that can be settled between parties by transaction (Art. 
702 of the National Code and Art. 791 of the Mixted Code). 
Therefore, parties cannot arbitrate matters concerning minors 
or public policy. The subject of the arbitration must be clearly 
mentioned in the written compromise. Otherwise the compro- 
mise is null and void (Arts. 704 and 711 of the National Code 
and Arts. 793 and 800 of the Mixted Code). 

Arbitrators: Egyptian Codes do not contain a special disposi- 
tion concerning the nationality of arbitrators. Therefore no text 
prevents parties from choosing foreigners as arbitrators. Parties 
may appoint their arbitrators, or direct how they have to be 
selected. If parties do not appoint their arbitrators or if arbi- 
trators or one of them refuse to act, arbitrators are appointed 
by the court which would have been competent to settle the 
matter without arbitration. If arbitrators fail to agree about 
the nomination of the umpire, the court appoints him. 

Furthermore, an arbitrator who accepts his appointment and 
then refuses to act or resigns, without reason, is liable for dam- 
ages (Art. 714 of the National Code and Art. 803 of the Mixted 
Code). Parties may agree to revoke arbitrators or one of them. 
They may also challenge them for reasons discovered after the 
compromise. 

Parties may give power to arbitrators to settle the dispute 
without appeal and they may also intrust them as “amiable com- 
positeurs” (friendly compositors). 

Procedure: Arbitrators must decide according to the law and 

* Chief Justice in Lebanon; Vice President of the International Arbitra- 
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apply the usual rules of procedure, except when parties agree 
otherwise, or entrust arbitrators with “friendly composition.” 

Parties must present their evidence at least fifteen days before 
the end of the time limit fixed for the award. Upon failure of 
the parties or one of them to submit evidence or produce docu- 
ments, the arbitrators decide on evidence submitted (Art. 717 of 
the National Code and Art. 803 of the Mixted Code). 

Awards: Arbitrators must give their decision within the time 
limit specified by the parties. If that time-limit has not been 
stated, the decision must be rendered within three months. If 
arbitrators fail to give the award in due time, the court may 
settle the dispute or appoint other arbitrators if the parties agree 
about a settlement by arbitration (Art. 713 of the National Code 
and Art. 802 of the Mixted Code). 

The award must be signed by the arbitrators. If they do not 
all sign it, the majority of arbitrators, in signing it, must men- 
tion that the minority refused to sign. If the arbitrators do not 
agree in their decision, each one has to give his opinion and then 
the umpire decides which is the opinion he adopts. 

Awards must be delivered within three days to the clerk of 
the court. No opposition can be formed against awards. They 
may be appealed, unless parties agree otherwise. 

Enforcement of awards: An award cannot be enforced with- 
out a writ of execution delivered by the President of the Court or 
the Judge of the “Justice Sommaire” (Art. 725 of the National 
Code and Art. 852 of the Mixted Code). 

Action for annulment: The main reasons for the annulment of 
an award are, according to Art. 727 of the National Code and 
Art. 816 of the Mixted Code: 

1. The nullity of the submission and the expiration of the time- 
limit. 

2. The absence of a compromise or the decision of matters that 
are not included in the scope of the submission. 

3. The decision of arbitrators that have not been appointed 
according to legal dispositions or that have decided in the absence 
of other arbitrators without being authorized to that effect. 

4. The decision about matters that have not been asked by the 
parties. 


CONCLUSIONS 
Legal dispositions governing arbitration in Egypt—although 


more than sixty years old—are liberal. They do not refer like 
3 








258 The Arbitration Journal 





the Lebanese New Code of the Civil Procedure to the possibility 
for arbitrators to apply foreign laws or habits and to the enforce- 
-ment of foreign awards. But parties may, in their submission, 
agree about special conditions for their security or insert “stand- 
ard” clauses of arbitration. 

The growing increase of international trade in Egypt and the 
continual interest given in that country to the development of 
international law will contribute to the unification of rules con- 
cerning arbitration in the Middle East, according to the most 
recent main principles governing that matter through the West- 
ern Hemisphere. 

International arbitration must be soon the leading impulse in 
civil and commercial peace-making at home and throughout the 
world. 














ARBITRATION IN PALESTINE 
DR. JUR. ROMAN PRETZEL (TEL-AVIV) 


Palestine is a country of immigration from all parts of the 
world. It, therefore, holds a key position between continents 
and peoples, and becomes in this way a well of research of legal 
concepts expressive of international and economic factors. 

Here in this small country the population both Jews and Arabs 
still stick to their ancient legal traditions and customs which are 
applied side by side with the modern legal conceptions. 

One of such ancient customs known both to the Jews and Arabs 
is arbitration, in the form where each of the parties appoints his 
arbitrator. 

In comparison to the Arabic sector, where arbitration is known 
mainly to the town population and is confined to matters of com- 
merce, land-property and inheritance but is unknown in labor 
relations which still are in the feudal stage—in the Jewish sector, 
i.e., the modern Palestine, arbitration covers almost all activities 
of life. Here the institution of arbitration is playing a very 
valuable part in settling disputes especially in commercial and 
labor relations; in the latter almost to the exclusion of the ordi- 
nary courts. 

The reasons of this development are several, the most im- 
portant being a sound feeling for bringing conflicts before a 
board of arbitration instead of a court of justice; furthermore, 
the inadequacy of the local legislation which has remained far 
behind the rapid progress and differentiation of the economic life 
of the Holy Land. (It may be of interest to know that the basic 
civil law of Palestine is still the Turkish Law, the so-called 
Mejelle, a casuistic conglomerate, spirited by the Koran, inci- 
dentally, abolished in modern Turkey long ago.) 

To give a true picture, however, it must be added that many 
English statutes have been adapted also in Palestine, thus mod- 
ernizing several sectors of the local law. 

Other reasons for the development of arbitration are: the long 
course of time a case might take before it is finally decided before 
an ordinary court, the limitation of summary procedure, the non- 
existence of special courts such as commercial or labor courts, 
the lack of experience in appearing before the Palestinian courts 
on the part of an ordinary citizen, in most cases an immigrant of 
short standing. 
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Not only public institutions, companies, co-operative societies 
but also private persons often provide for arbitration as the only 
solution of commercial or other conflicts and disputes; almost 
all labor agreements in Palestine are furnished with an arbitra- 
tion clause. 

Since the labor legislation in Palestine is still insufficiently 
developed, the arbitration has often a double task of fixing what 
is the equitable law in a case or what is the particular custom, 
and, of interpreting the law or custom in a particular case. 

During the first years under the Mandate there were no proper 
provisions regulating matters of arbitration until the promulga- 
tion of the Arbitration Ordinance, 1926, and the Arbitration 
Rules, 1937, and Arbitration (Foreign Award) Ordinance, 1934, 
still being the sole Palestinian legislation on this subject. 

According to the aforenamed Ordinances—arbitration is based 
on a voluntary submission, i.e., “a written agreement to submit 
present or future differences to arbitration whether a tribunal 
of arbitration or an arbitrator is named therein or not.” 

The interpretation of the words “written agreement” by the 
Palestinian courts has been rather strict. And so, an oral agree- 
ment recorded by a Magistrate, but not signed by the parties, 
has been held invalid; nor does an arbitration clause in a memo- 
randum of articles of a company suffice—since it is not an agree- 
ment stricte sensu. 

The term “present or future differences” does not confine the 
scope of arbitration solely to ordinary civil cases and was held 
as being applicable to admiralty matters (“Kelet” case, Nr. ADM 
1/39) or even contains criminal matters (Case: Gutman v. 
Wallach, Nr. C.A. 237/38). 

A submission, unless a contrary intention is expressed therein, 
is irrevocable, except by leave of the court or agreement of the 
parties. 

As to procedure, arbitrators are not bound by rules of court 
but procedure applied by them may not amount to “misconduct.” 
The parties are at liberty to agree on principles on which the 
arbitrators shall proceed. The ordinary law of evidence applies 
also to arbitrators, e.g., that the parties and not the arbitrators 
are bound to call or produce evidence. 

As to substantive law, the Supreme Court in Jerusalem held 
(Schwarz v. Egged, Nr. C.A. 135/37) that a clause in the sub- 
mission that the arbitrators are not bound to the law, does not 
invalidate the award, except when the arbitrator has miscon- 
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ducted himself. This means that only where the award is un- 
reasonable, unfair or unjust, a “misconduct” is apparent and 
the award may be set aside. 

The parties often agree in the submission that the arbitrators 
shall decide according to religious law, equity or natural justice. 

Although no party is entitled to annul the submission, either 
may frustrate it by instituting legal proceedings before a court, 
notwithstanding that a valid submission exists. The other party 
may, after entering appearance but before taking any other step, 
apply to the court for stay of proceedings. This is one case where 
the court may be called upon to intervene in arbitration pro- 
ceedings. Other cases of court’s intervention are: 


1) Appointment of arbitrators where the arbitrator appointed 
by the parties refuses to act, is incapable or dies; 

2) Removal of arbitrator who has misconducted himself; 

3) Summoning of witnesses; 

4) Evidence on commission, enlargement of time for giving 
the award after the original period has expired; 

5) Decision on a question of law arising in the arbitration; 

6) Granting leave to enforce the award whereby it becomes 
executable; 

7) Remitting a case for the reconsideration of arbitrators; 

8) Setting aside the award; 

9) Granting leave to revoke the submission. 


The cases of court’s intervention into arbitration proceedings 
are rather infrequent due to the particular reverence in which 
the institution of arbitration is held by the public. 

Apart from ordinary arbitration based upon a submission, 
there are particular kinds of arbitration where the court or 
another officer may refer a dispute to arbitration; e.g., a land 
court or a settlement officer but only with the consent of the 
parties. 

The “Workmen Compensation Ordinance,” 1927, provides that 
claims arising out of an injury by accident shall be settled by a 
magistrate acting as arbitrator. 

According to the “Town Planning Ordinance,” disputes arising 
out of expropriation orders shall be settled by a single arbitrator. 

Similarly, arbitration boards nominated according to Defence 
Order (Trade Disputes) of 1.1.1942, recently repealed on 20.6. 
1946, were not in the nature of a normal arbitration, since their 
competence was not based upon a voluntary submission, and only 
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two arbitrators out of seven were nominated by the parties, 
others being appointed by authorities. 

To complete the picture, what is the influence of a submission 
made abroad on court proceedings entered before a Palestinian 
court as well as the means of enforcing a foreign award in 
Palestine. 

According to the above-mentioned Arbitration (Foreign 
Awards) Ordinance, 1939, a person may ask for stay of proceed- 
ings pending in a Palestinian court in reliance on a submission 
made abroad, provided that both parties to the submission are 
nationals of states which have countersigned the International 
Geneva Protocol, 1923. The application has to be filed or recorded 
after entering appearance, but before taking any other pro- 
cedural steps, a stay shall be ordered unless the court is satisfied 
that the arbitration agreement has become inoperative or cannot 
proceed, or that there is in fact no dispute between the parties 
with regard to the matter to be referred to arbitration. 

A foreign award is an award made in one of the territories 
joined in the International Geneva Protocol, 1923, and between 
parties who are nationals of one of the contracting states. Such 
award constitutes by itself a cause of action; consequently, an 
action may be brought before a competent court or else an appli- 
cation may be made (but only to a District Court) for leave to 
enforce to be granted. Such leave will, however, be granted only 
where the court thinks it just and convenient, and will be refused, 
e.g., where the arbitrators acted without jurisdiction, where 
award was obtained by fraud or where it is contrary to public 
policy. 

Apart from that, an award which has become enforceable 
under the law where it was issued, is equivalent to a judgment of 
that state and is accordingly enforceable in Palestine. 
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REVIEW OF COURT DECISIONS 
CIVIL 


Arbitration of Fair Rental Disputes. Determination of the fair rental value 
of premises under the New York Emergency Rent Laws has to be safe- 
guarded against any abuse of arbitration procedures. Thus, the amended 
law provides for affidavits of arbitrators and transcript of the hearings as 
mentioned in the last issue of the Arbitration Journal on p. 145. Said the 
Supreme Court recently: “The court is not unconscious of the methods and 
procedures employed by landlords and tenants in adopting those provisions 
of the Emergency Rent Laws enabling them to arbitrate the question of 
reasonable rental in lieu of resort to judicial determination.” In this case, 
the tenant challenged an award which, however, was confirmed. It appeared 
that the arbitrator was unknown to the landlord but known to the tenant 
and that the circumstances did not warrant “any hearing into the facts 
surrounding the arbitration or any judicial review of the reasonableness 
of the rent.” Strohmayer v. Raymond Screen Products, Inc., N.Y.L.J., 
June 6, 1947, p. 2287, Levy, J. In a further decision granting a motion to 
vacate an award in a fair rental arbitration, the court said: “If there 
had been a real arbitration, there would be no doubt that the motion 
would have to be denied, but here the lease, the arbitration agreement and 
the award were all made at the time as part of one transaction with the 
result that the whole thing seems to me to be a mere farce rather than an 
arbitration.” This decision has been affirmed (without opinion) by the 
Appellate Division (First Department), N.Y.L.J., June 26, 1947, p. 2509. 
Marjay Holding Corp. v. Herman, N.Y.L.J., February 26, 1947, p. 766, 
Walter, J. 


Limitation of Liability in Storage Contract as Basis of Award. An award regard- 
ing damages arising out of negligence in moving furniture was confirmed 
by the court in saying: “The limitation of liability contained in the con- 
tract is not binding if recovery is based upon conversion or gross negligence 
(Levine v. Hunts Point Moving & Storage Corp., N.Y.L.J., February 15, 
1946).” The court further could not say as a matter of law that the arbi- 
trator exceeded his power (Section 1462 Subdivision 4, Civil Practice Act). 
Owens v. Santini Bros., Inc., N.Y.L.J., June 24, 1947, p. 2482, Null, J. 


Extent of Cross Examination is in the Discretion of Arbitrators. An award was 
challenged because counsel was allegedly not permitted sufficient leeway 
in cross examination. Said the court: “The extent of cross examination is 
a matter of discretion with the triers of the case. Examination of the 
record does not disclose any unreasonable or prejudicial exercise of this 
discretionary power.” Bluhm v. Pereira, N.Y.L.J., June 28, 1947, p. 25383, 
Koch, J. 


Interest on Award Granted by Court. Recently, New York Supreme Court in 
entering judgment upon an award allowed interest on the award in stating: 
“Since the award was granted as a reasonable value of the contract services 
and extras, the court likewise has the authority in its discretion to award 
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interest from November 9, 1945.” Rubin v. Beth Jacob School of West 
Bronx, Inc., N.Y.L.J., July 7, 1947, p. 34, Benvenga, J. 


COMMERCIAL 


Foreign Government Submits to Arbitration. In a contract of March 30, 1946 
for the construction and delivery of self-propelled cargo barges to the 
French Government, arbitration was provided for “in the event of any 
dispute between the parties with respect to anything arising out of this 
contract.” Two arbitrators should decide the issue, one selected by the 
buyer, the other by the seller; in case of their disagreement, they shou!d 
select a third arbitrator who, should they fail to agree upon a person, 
would be appointed by the presiding judge of the United States Circuit 
Court of Appeals for the Fifth Circuit (New Orleans, Louisiana). Con- 
troversies arose as to additional compensation for the seller and to the 
claim on the part of the buyer, that certain changes in specifications had 
resulted in a decrease in cost by reason of which the buyer was entitled 
to a credit. The French Government requested an admiral of the United 
States Coast Guard to recommend a person familiar with the shipbuilding 
industry and qualified to act as arbitrator. Upon such recommendation a 
captain of the United States Coast Guard was appointed by the French 
Government. The seller appointed his Works Manager who allegedly had 
participated in all discussions relative to the disputes. The French Gov- 
ernment challenged the appointment and asked for a proper designation 
of an arbitrator. On refusal to appoint another arbitrator, the French 
Government asked the court to require the corporation to revoke its desig- 
nation of the Works Manager as arbitrator and to designate a qualified 
and impartial arbitrator in his place instead. The Federal Court ordered 
that the corporation revoke its designation of the arbitrator because of 
his business relation with the corporation and ordered further that the 
corporation should within a week designate a qualified and impartial arbi- 
trator and in case of failure to do so the court would make such appoint- 
ment on the application of the French Government. In compliance with 
the court order the respondent appointed an impartial arbitrator. An inter- 
esting aspect of the matter is that under the terms of the arbitration agree- 
ment the two arbitrators appointed by the respective parties were to hear 
the matter and make a decision. A third arbitrator was to be appointed 
only if the first two could not agree upon their decision. The impartiality 
of the new designee is attested by the fact that at the conclusion of the 
hearings the two arbitrators agreed upon their decision which has since been 
carried into effect. Republic of France v. Ingalls Shipbuilding Corp., Dis- 
trict Court, Northern District of Alabama, Civil Action No. 5986, March 31, 
1947, Lynne, District Judge. 


Settlement Agreement does not Cancel Original Agreement with Arbitration Clause. 
Considering the case of a settlement agreement which in the opinion of the 
court did not constitute a cancellation of an original agreement with arbi- 
tration clause, the court said, in denying to stay arbitration: “Since the 
terms of the settlement agreement were not fulfilled, it appears proper 
that the arbitration proceedings theretofore instituted under the original 
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agreement should be resumed.” In re Peerless Clothing Co., Inc. v. Forge 
Mills, Inc., N.Y.L.J., July 23, 1947, p. 188, Benvenga, J. 


Enlarged AAA clause. In refuting challenges of an award and confirming it, 
the court referred to the following enlarged AAA clause which may be of 
interest: “Any claim that goods delivered or to be delivered upon this 
contract are lacking in quality, or any controversy between buyer and seller 
under this contract, or arising out of, or for breach of, or in relation to 
this contract, as a condition precedent to our acceptance hereof, shall 
either be settled by mutual agreement or shall be determined by arbitra- 
tion to be held in the City of New York, State of N. Y., and under the rules 
then prevailing of the American Arbitration Association (unless otherwise 
stipulated in contract) and both buyer and seller consent that jurisdiction 
over either may be obtained in the State of New York by service of a 
written notice upon either outside of the State of New York. If it shall 
nevertheless be advisable or necessary to obtain jurisdiction of either out- 
side of State of New York, buyer and seller consent that arbitration shall 
be enforceable under and pursuant to the laws of the state, country or 
government having jurisdiction and that judgment upon the award may be 
entered in any court of any such jurisdiction.” Lehmann v. Mexican Fibre 
Processing Co., N.Y.L.J., July 23, 1947, p. 183, Benvenga, J. 


Arbitration in China as a Condition Precedent to Court Action. An American 
reinsurance company attached funds of a Chinese corporation which were 
located in this country for alleged claims. The contract provided for arbi- 
tration in Chungking, China and such arbitration should be a condition 
precedent to any court action. The motion to vacate the warrant of attach- 
ment was denied, however. The court did not state any reason, obviously 
relying on the fact that arbitration to be held abroad cannot bar preliminary 
action in the courts of this country. American Reserve Insurance Co. v. 
China Insurance Co., Ltd., N.Y.L.J., June 19, 1947, p. 2423, Hammer, J. 


Service of Notices by Mail under AAA Rules Recognized by Courts. An arbi- 
tration clause provided for the settlement of disputes by arbitration in New 
York in accordance with the standard arbitration clause of the AAA. The 
award was mailed to the respondent and the application to confirm the 
award and to enter judgment was served upon the respondent, a non- 
resident, by registered mail in accordance with the contract and Rule 39 
of the Commercial Arbitration Rules of the AAA. In a court action to 
confirm the award the respondent appeared and moved to vacate the pro- 
ceedings on the ground that the court had not acquired jurisdiction. Denying 
this application and entering judgment upon the award, the court said: 
“It had previously been held in Skandinaviska Granite Aktiebolaget v. Weiss 
(226 App. Div. 56) that where under the former arbitration law service 
of process was to be made ‘in the manner provided for personal service of 
a summons’ it excluded the idea of service without the state. However, 
since that decision the law has been changed and the present section 1450, 
C.P.A., now permits such service. Said section states: ‘Service thereof 
shall be made in the manner specified in the contract or submission, and if 
no manner be specified therein, then in the manner provided by law for 
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personal service of a summons within or without the State by substituted 
service of a summons ....’ The contract, under the Rules of the Ameri- 
can Arbitration Association incorporated in the contract, provides for ser- 
vice without the state by mail, and it is admitted this has been done. Under 
the circumstances, the court has jurisdiction.” Merger Fabrics, Inc. v. 
Coill-Shuman Co., N.Y.L.J., June 27, 1947, p. 2522, Hammer, J. 


Disputes Arbitrable until Party Exercises Option to Terminate Contract. A sales 
contract provided for its termination by either party under the clause 
“prices are subject to change without notice.” No notice of change in 
price was given, however, and when the delivery of the goods was tendered 
by the seller, it was rejected by the buyer solely on the ground that the 
quality of the material did not measure up to the contract. In denying a 
stay of arbitration the court said: “Rejection on this ground waived the 
right to change the price. The contract which contained an arbitration 
clause thus remains effective.” The court further stated: “The presence 
in a contract of a clause terminating it at the option of either of the parties 
‘has no effect on the binding obligations of the contract as long as the 
parties continue to act under it before revoking or terminating it’, 17 
Corpus Juris Secundum, Contracts, Par. 399, p. 889.” This order denying 
the motion to stay arbitration was unanimously affirmed by the Appellate 
Division. In re Art Infants Wear, Inc., 69 N.Y.S. 2d 843. 


Arbitration Condition on Option to Sell Stock. A contract called for arbitra- 
tion of disputes only “in the event either party wishes to dispose of his 
or her stock.” A motion to compel arbitration was denied inasmuch as it 
appeared from the demand to arbitrate the sales price of the stock in 
question that the respondent does not desire to sell his stock. Thomas v. 
Martucier, N.Y.L.J., June 16, 1947, p. 2273, Hammer, J. 


Challenge of Arbitrator not to be Detérmined by Court during Arbitration Pro- 
ceedings. A party to an arbitration proceeding claimed that the making 
known of one arbitrator’s views in advance of the formal decision of the 
arbitration board after the arbitration had been completed constituted par- 
tiality on his part. Said the court: “This is not so (see Publisher’s Ass’n 
v. N. Y. Typographical Union, 188 Misc. 267). What the moving parties 
are attempting to do on this motion is to have the court pass upon the 
merits of the arbitration prior to the confirmation of the award. This is 
not the proper method of procedure. The time to question the award is at 
the time of confirmation. The papers fail to show any ground for the 
relief requested.” In re Federman, N.Y.L.J., June 16, 1947, p. 2373, 
Hammer, J. 


Illinois Contract Cannot be Enforced in New York if Parties did not Contem- 
plate Arbitrating there. A contract executed in Illinois contained an arbitra- 
tion clause which, as an agreement to submit future disputes to arbitration, 
was not enforceable under the law of the State of Illinois. The validity of 
a contract is determined by the law of the place where the contract is made 
and such contractual obligation thus cannot be enforced in New York. For 
that reason, the New York court did not compel arbitration, stating further: 
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“Neither does it appear that it was within the contemplation of the parties 
to arbitrate their disputes in New York nor in accordance with the liberal 
procedure available in this jurisdiction (See Marchant v. Mead-Morrison 
Mfg. Co., 252 N.Y. 284).” Atwood Vacuum Machine Company of Rockford, 
Illinois v. Van Voorhees, N.Y.L.J., July 15, 1947, p. 89, Bailey, J. 


Reference of Disputes to Mutual Adjustment Bureau of the Clothes and Garment 
Trade. An arbitration clause in a contract provided that any controversy 
concerning “the condition or quality of merchandise” shall be referred for 
decision to the Mutual Adjustment Bureau and that “all other controver- 
sies” shall be referred to the American Arbitration Association. In order 
to avoid unnecessary time and expenses, the New York Supreme Court 
recently suggested that the party claiming arbitration should admit for all 
purposes “that notice was not given of the defective condition of some of 
the merchandise, specifying, within the time limited therefor by the con- 
tract, and that, therefore it, petitioners have no legal or equitable claim 
against the respondent with respect to that merchandise.” Berk Togs, Inc. v. 
De Land, Jr., N.Y.L.J., July 8, 1947, p. 45, Benvenga, J. 


Vacating of Award only within Statutory Time Limits. A dispute about the 
lease of loft premises was settled by an arbitration award upon which a 
court judgment was entered in September 1946. Eight months later, the 
tenant moved to vacate the award, claiming ignorance as to the arbitration 
papers signed by him. Said the court: “No attack is made on such award. 
Arbitration was one method prescribed by statute to make the ‘rental legal,’ 
and no fraud appears to be exercised by the statement that the papers 
signed had to be signed to make the ‘rental legal.’ There is only careless- 
ness of the tenant in failing to read and protect its rights (Pimpinello v. 
Swift & Co., 258 N.Y. 149). There appears to be no basis for the charge 
that no valid arbitration was held, and further the three months’ limita- 
tion to move to vacate the award under Section 1463 C.P.A. has expired.” 
Kempner v. F. & G. Leather Garments Co., Inc., N.Y.L.J., June 21, 1947, 
p. 2455, Hammer, J. 


No Court Review of the Merits of the Award. During an arbitration proceed- 
ing, payment of two thousand dollars was brought to the attention of the 
arbitrators who, however, did not credit the payer with this payment. The 
award was challenged because the arbitrators refused to charge the plain- 
tiff with the sum mentioned but the court said: “Such determination on 
the part of the arbitrators is conclusive and binding upon this court. In 
the absence of fraud, corruption or other misconduct the arbitrators’ award 
may not be impeached because of errors as to law or fact (Matter of Delma 
Engineering Corp’n, 267 App. Div. 410, aff’d 293 N.Y. 658). There the 
Appellate Division said (at page 414): ‘It is well settled that an arbitra- 
tion award may not be impeached because of error of the arbitrators as to 
law or fact, in the absence of fraud, corruption or other misconduct (Mat- 
ter of Wilkins, 169 N.Y. 494, 496; Matter of Pierce (Brown Buick Co.), 
258 App. Div. 679, aff’d 283 N.Y. 669; Matter of Friedheim (International 
Paper Co.), 265 App. Div. 601; Matter of Pine St. Realty Co. (Coutroulos), 


233 App. Div. 404).’” Chernoff v. De Goode, N.Y.L.J., July 14, 1947, p. 79, 
Powers, J. 
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LABOR-MANAGEMENT 


Competence of New York Courts under Collective Bargaining Agreement in New 
Jersey Contracts. A contract of a Delaware corporation with an office in 
New York City was executed in New Jersey at the seat of the plant and 
of the office of the local union. A dispute arose out of alleged breaches of 
contract occurring in New Jersey. A motion of the union to compel arbitra- 
tion in New York was granted by the court since the fair and reasonable 
interpretation of the contract required the retention of jurisdiction. Said 
the court that it is “not without jurisdiction of the subject, unless it appears 
that the parties have contracted with intent to restrict the place of arbi- 
tration to the State where the contract was made and otherwise per- 
formable,” relying on the authority of Marchant v. Mead-Morrison Mfg. Co., 
252 N.Y. 284, 293, and the recent MacLaren case, digested in this Journal 
Vol. 2, p. 184. Varano v. Federal Telephone and Radio Corporation, N.Y.L.J., 
July 7, 1947, p. 34, Benvenga, J. 


Arbitrability of Unpaid Overtime Claims under Fair Labor Standards Act. Em- 
ployees sought in court to recover for alleged unpaid overtime work and 
damages under the Fair Labor Standards Act. The contract of employment 
provided generally for arbitration of disputes. The company applied for a 
stay of proceedings pending arbitration in accordance with the terms of 
the contract, pursuant to Sec. 3 of the U. S. Arbitration Act of 1925. A 
decision of the District Court denying such application (49 F. Supp. 843) 
was reversed (138 F. 2d 3, 149 Annotated Law Reports 271) inasmuch as 
the demand in the complaint constituted an issue referable to arbitration 
within the meaning of the Federal Arbitration Act. After considerable 
time, the union again filed a motion to modify the order staying court 
action pending arbitration, claiming that the issues for arbitration were 
not defined and unless the company did so, arbitration could not be properly 
conducted. In reversing an order of the District Court, 66 F. Supp. 588, 
granting substantially the order sought, the Circuit Court of Appeals, Third 
Circuit, said: “There is now nothing left but to proceed to arbitration; 
such arbitration is effectuated by the court by staying the trial until arbi- 
tration has been held.” The court, again directing that the trial be stayed 
until arbitration had been had, stated the following: “Under Sections 3 
and 4 of the Arbitration Act, the Court is directed to give effect to an 
arbitration agreement on the application of a non-defaulting party by stay- 
ing the judicial proceeding, in the one case, and by specific enforcement, 
in the other, when it finds that there exists an issue referable to arbitra- 
tion according to the terms of the written agreement between the parties. 
The Court may determine questions relating to enforcement, but that is a 
far cry from such supervision and control] of the arbitration proceeding as 
was here attempted. Force is added to this conclusion by Sections 10 and 
11 of the Act which provide for recourse to the court in the proper case. We 
find nothing in the arbitration agreement here in controversy on this score, 
and it would certainly seem that the arbitrators may hear and decide any 
issue referable to them under the agreement which the parties care to 
submit. In any event, we see no reason for the exercise of such restrictions 
here and now. As this Court said in disposing of the prior appeal, 138 F. 
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2d 3, at page 7, 149 A.L.R. 271, ‘we should not choke the arbitration process 
which has been given congressional approval.’” Donahue v. Susquehanna 
Collieries Co., 160 F. 2d 661 (1947). 


Federal Courts Stay Procedure on Arbitrable Wage Disputes. An arbitration 
under a collective bargaining agreement provided for the arbitration of wage 
disputes. A lawsuit introduced by the union was stayed at the motion 
of the company under Sec. 3 of the U. S. Arbitration Act inasmuch as “the 
issue involved in this suit is referable to arbitration under the wage agree- 
ments referred to. Watkins v. Hudson Coal Co., 151 F. 2d 311; Donahue 
v. Susquehanna Collieries Co., 160 F. 2d 661.” Evans v. Hudson Coal Co., 
71 F. 2d 152 (District Court, M. D. Pennsylvania, April 24, 1947). 


Fraudulent Inducement to Contract is a Triable Issue. A motion to stay arbi- 
tration under sect. 1458 C.P.A. put in issue the very existence of a contract 
under which arbitration was sought. Said the court: “The charge is made 
that the petitioner was fraudulently induced to enter into the contract; 
such a charge, if sustained, vitiates the contract. Sufficient is shown to 
justify a trial of this issue.” Curcio v. Furniture Workers Union, Local 
76-B, N.Y.L.J., August 7, 1947, p. 221, Gavagan, J. 


Notice of Hearing Need Not Always be Given by Personal Service. A contract 
between a union and a restaurant proprietor provided for arbitration of all 
disputes by an arbitrator named in the agreement. It further provided that 
in the event either party shall willfully default in appearing before him, 
then the arbitrator may hear the testimony and evidence of the party 
appearing and render his decision as if both parties had appeared. In an 
arbitration on the discharge of two employees, the employer did not appear 
because in his opinion there was no arbitrable claim. As he had due notice 
of the hearing, there was no necessity for instituting a proceeding under 
sect. 1450 C.P.A., in the absence of a party’s cooperation, since such action 
may be necessary, as stated by the Appellate Division, “where the opposing 
party is obliged to do something, such as appointing an arbitrator (or) to 
complete the institution of an arbitration proceeding.” Thus the employer 
was bound by the award which was confirmed by the courts. United Culinary 


Bar and Grill Employees, Local 923, C.1.0. v. Schiffman, 272 App. Div. 
491, 71 N.Y.S. 2d 160. 


Participation in Arbitration Does Not Always Constitute Waiver of Rights. In view 
of the determination in International Association of Machinists, District 
No. 15 v. Cutler-Hammer, Inc. (297 N.Y. 519, affirming 271 App. Div. 917, 
67 N.Y.S. 2d 817; see this Journal, p. 95), where a provision for discussion 
of payment of a bonus was not considered an arbitrable issue, an award 
was vacated. Said the court: “The participation by some of the respondents 
in the arbitration after making prompt protest as to the validity of the 
proceedings did not constitute waiver of the right to raise the question here 
(Finsilver, Still & Moss, Inc., v. Goldberg, Maas & Co., Inc., 253 N.Y. 382, 


392).” Famiglietti v. Furniture Workers Union, N.Y.L.J., August 22, 1947, 
p. 305, Null, J. 
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Agreements of Parties before Arbitrator Do Not Constitute Arbitral Decision. 
Plaintiff sued on behalf of herself and all other members of a labor union 
to compel a corporation to furnish certain wage records and make certain 
back wage payments pursuant to agreements reached before an arbitrator 
of the State Board of Mediation. Such action was considered not a pro- 
ceeding for performance of an arbitration award. Said the Appellate 
Division, Third Department: “We cannot agree that the agreements made 
by the parties at a ‘conference’ before the arbitrator amounted to a decision 
and award in arbitration under the agreement to arbitrate. We consider 
that the agreements reached were of a nature susceptible of enforcement 
by specific performance.” Burr on behalf of Metal Polishers, Buffers, Platers 
and Helpers International Union, Local No. 56 (A. F. of L.) v. Ulster 
Knife Co. Inc., 272 App. Div. 966 (July 1, 1947). 


No Independent Determination as to Law and Facts by Court. Parties contracted 
to submit to arbitration any dispute concerning their agreement or concern- 
ing any term or condition of employment, and stipulated that the decision 
of the arbitrator would be final and binding upon the parties. The Supreme 
Court (Special Term) denied to confirm the award on its independent 
determination of the facts and the law. This decision was reversed and 
the award confirmed in view of the “well-settled principle of law” that an 
arbitrator’s award cannot be set aside for mere errors of judgment, re- 
ferring to Matter of Wilkins, 169 N.Y. 494 and Matter of Delma Eng. Corp., 
267 App. Div. 410, aff’d. 293 N.Y. 653. Said the Appellate Division, First 
Department: “The court in the circumstances, was not warranted in inter- 
fering with the arbitrator’s award.” Motor Haulage Company, Ine. v. Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, Truck Drivers and Chauffeurs Local No. 807, 272 App. Div. 
382, 71 N.Y.S. 2d 352. 


FOREIGN ARBITRATION 
Great BrITAIN 


Limitation of Liability under Warehouse Contract. A contract for the removal 
of furniture, in the form of a written estimate, had on its back endorsed 
some condition: “exception clauses,” mainly limiting the liability of the 
contractors, and an arbitration clause as follows: “If the customer makes 
any claims upon or counterclaim to any claim by the contractors, the same 
shall in case of difference be referred to the decision of two arbitrators—and 
the making of an award shail be a precedent to any right of action or 
counterclaim.” The customer claimed damages for breach of contract, 
because the goods had been removed to a different destination and further 
damaged by storage in an unsuitable place. Before taking any steps in the 
action, the defendants applied, under section 4 of the Arbitration Act of 
1889, for a stay, whereas the customer claimed that the alleged deviation 
from the contract would deprive the contractors of the benefit of the indorsed 
conditions, including the arbitration clause. The court, however, stayed 
further court action. This decision was affirmed by the Court of Appeal 
holding that although, if the “deviation” were proved, the “exception 
clauses” would become inapplicable, there were radical distinctions between 
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such clauses inserted for the protection or benefit of one party and arbitra- 
tion clauses inserted as a method of settling disputes. Deviation did not 
necessarily displace such a clause as the arbitration clause, which survived 
for the purpose of measuring the claims arising out of the breach, and 
the mode of their settlement, applying Heyman v. Darwin, (1942) A.C. 356, 
and Hain S. S. Co., Ltd. v. Tate & Lyle, Ltd., (1986) 2 All E.R. 597. It 
was further held that even if the claim in negligence was a claim in tort 
and not under the contract, there was sufficiently close connection between 
the claim and the transaction as to bring the claim within the arbitration 
clause, pointing out that the arbitral clause is not limited to claims arising 
“under” the contract but speaks simply of “claims,” and applying Polemis v. 
Furness Withey & Co., Ltd., (1921) 3 K.B., 560, a case concerning an arbi- 
tration clause under a charter-party with “fire” exception. Woolf v. Collis 
Removal Service, Court of Appeal, July 8, 1947, (1947) 2 All E.R. 260. 


Disqualification of Arbitrator under Ship-repair Contract. An agreement for the 
repair of a ship provided for supervision of the work by the shipowner’s 
surveyor who had to certify that “the work has been satisfactorily carried 
out.” The surveyor took the view that his function of employee and arbitra- 
tor to certify was not confined to passing on the actual quality of the work 
done, but that he was also entitled to consider whether there had been 
reasonable economy in time, labor and materials. He therefore asked for 
certain information which was refused, and therefore denied to give the 
certificate. The courts held (in three instances) that the surveyor had 
taken a wrong view of the information he was entitled to be given, and 
that therefore the claimants were absolved from obtaining any certificate 
from the surveyor, who, as the House of Lords mentioned, was not dis- 
qualified to act as arbitrator by reason of his employment by the ship- 
owner, applying Hickman and Company v. Robert, (1918) A.C. 229. Com- 
pania Panamena Europea Navegacion, Limitada v. Frederick Leyland and 
Cy., Ltd., House of Lords, February 21, 1947, Lloyd’s List Law Reports, 
Vol. 80, p. 205. 
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COMMERCIAL ARBITRATION 


“Commercial Arbitration in Administered Tribunals,” an article by Paul 
Fitzpatrick, AAA Administrative Vice President, appeared in The Shingle, 
monthly publication of the Philadelphia Bar Association, timely today 
because of the great increase in commercial arbitration (reprints may be 
had from AAA). The same topic is dealt with in an article by J. E. Camden, 
AAA Cleveland Regional Manager, which appeared in the June issue of the 
Cleveland Bar Association Journal. An article by John Eastman, Jr., AAA 
Boston Regional Manager, entitled “Organized Arbitration an Effective 
Economic Tool,” was published in the Boston Bar Bulletin of September 
1947. 


Specific Performance Granted of Contract between Two Stockholders to 
Vote Together, and, if in Disagreement, as Arbitrator Should Direct, a note 
in Harvard Law Review, vol. 60 (1947), p. 651, deals with the case of Ring- 
ling v. Ringling Bros., Barnum & Bailey Shows, Inc., 49 A. 2d 603 (Del. 
Ch. 1946), February 24, 1947. 


Specific Performance of Contract or Option as Affected by Unexecuted 
Provision for Determination of Price by Arbitrators as Appraisers is the 
title of an extensive note by T. C. Williams in (1947) 167 Annotated Law 
Reports, p. 727, commenting upon Texas Company v. Z. & M. Independent 
Oil Cy., 156 F. 2d 867, which was digested in Arbitration Journal, vol. 1 
(1946), p. 439. 


New York Practice—Jurisdiction Over Non-Residents in Arbitration, a 
short article by Arthur A. Greenfield, appeared in N. Y. University Law 
Quarterly Review, vol. 22 (1947), p. 293. 


Enforcement of arbitration agreements and awards in the different Swiss 
cantons is dealt with in an article by Arthur Nussbaum on American- 
Swiss Private International Law, Columbia Law Review, vol. 47, p. 207. 


“Guides to the Law and Legal Literature” of Bolivia, Ecuador, Paraguay, 
Peru and Venezuela, five volumes recently published by Library of Con- 
gress in Washington, D. C. each contains a contribution by Martin Domke 
on Civil and Commercial Arbitration in these countries. 


MANAGEMENT-LABOR ARBITRATION 


Labor Dispute Settlement is the title of a valuable Symposium of Law 
and Contemporary Problems, publication of the School of Law, Duke Uni- 
versity, vol. XII (1947), no. 2. It consists of eleven articles by authors of 
varying backgrounds which discuss the problem of settlement of manage- 
ment-labor controversies not only from legal viewpoints but also consider 
the psychological factors and questions of personnel administration. Labor 
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Relations and Labor Law is the title of another Symposium, of the Uni- 
versity of Chicago Law Review, vol. 14 (1947), no. 3, considering in eight 
illuminating articles the various aspects of management-labor relations, 
and referring repeatedly to issues involved in arbitral settlement of disputes. 


“Toward Effective Arbitration,” by J. Noble Braden, AAA Tribunals 
Vice President, appeared in Personnel, publication of the American Man- 
agement Association. A reprint (available from AAA) gives, in handy form, 
a practical outline of methods of arbitration of labor disputes, how pro- 
ceedings have to be started, how arbitrators are selected, how a case is 
prepared and processed, how costs are determined, etc. 


Arbitration Bargaining for Your Clause, by Jules J. Justin, in the July 
1947 issue, p. 35, of Personnel, discusses carefully formulated arbitration 
provisions defining the scope of arbitration and the authority of the arbitra- 
tor and thus very often preventing either party from violating or arbitrarily 
interpreting collective bargaining agreements. Do you Really Want Free- 
dom from Work Stoppages? by Harold R. Nissley, in the same issue of 
Personnel, p. 68, considers the practical aid which voluntary arbitration 
affords in labor relations. 


Labor Disputes: Their Settlement by Judicial Process, a prize essay by 
Eugene G. Gerhart, of Binghamton, N. Y., which appears in the Ameri- 
can Bar Association, vol. 32, p. 752, is reprinted in New York Law Journal, 
vol. 116, nos. 119 and 120. 


Foreign labor arbitration is dealt with in some articles, with respect to 
Canada in A Brief History of Dominion and Provincial Conciliation and 
Collective Bargaining Legislation, in The Labour Gazette (Ottawa), vol. 47, 
p. 639, and regarding Australia in Industrial Arbitration by Legal Process 
in Australia, by G. W. Keeton, in the new British monthly periodical, “The 
Industrial Law Review,” vol. 1 (1947), p. 236, and The Constitutional His- 
tory of Industrial Arbitration in Australia, by G. W. C. Ross, in Minnesota 
Law Review, vol. 80 (1947), p. 1. Compulsory Arbitration of Labor Dis- 
putes, by Carl A. Huebner, in Journal of the American Judicature Society, 
vol. 30 (1946), pp. 123-129, contains several references to compulsory arbi- 
tration in foreign countries. 


German Labor Courts, by Frieda Wunderlich (Chapel Hill, University 
of North Carolina Press, 1946, 252 pp.), gives an excellent historical survey 
of the developments in German labor courts and the change in labor relations 
brought by the National Socialist system. The book, thoroughly docu- 
mented and well annotated, is introduced by a chapter on Labor Courts in 
the German Judicial System, by Ernst Fraenkel. 


The Middle East Journal, the new Quarterly of the Middle East Institute 
in Washington, D. C., presents current material on the various problems 
with which American foreign economic policy will be faced. Of special 
interest is a note on the newly enacted Labor Code of Lebanon, which deals 
in Title III with the arbitration of labor disputes by provincial Councils 
of Arbitration, consisting of a member of the judiciary, and representatives 
of both the employers and employees. 
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UNITED NATIONS 


Convention on the Privileges and Immunities of the United Nations, adopted by 
the General Assembly of the United ‘ations on February 13, 1946. Art. VIII. 
Settlement of Disputes, provides the following: 

SECTION 29.—The United Nations shall make provisions for appropriate 
modes of settlement of: 


(a) disputes arising out of contracts or other disputes of a private 
law character, to which the United Nations is a party; 

(b) disputes involving any official of the United Nations who by rea- 
son of his official position enjoys immunity, if immunity has not 
been waived by the Secretary-General. 


SECTION 30.—All differences arising out of the interpretation or applica- 
tion of the present Convention shall be referred to the International Court 
of Justice, unless in any case it is agreed by the parties to have recourse to 
another mode of settlement. If a difference arises between the United 
Nations on the one hand and a Member on the other hand, a request shall 
be made for an advisory opinion on any legal question involved in accordance 
with Article 96 of the Charter and Article 65 of the Statute of the Court. 
The opinion given by the Court shall be accepted as decisive by the parties. 


United Nations—United States of America Agreement regarding Headquarters of 
the United Nations, of June 27, 1947. Art. VIII. Matters Relating to the 
Operation of this Agreement, provides in Section 21 as follows: “(a) Any 
dispute between the United Nations and the United States concerning the 
interpretation or application of this agreement or of any supplement agree- 
ment, which is not settled by negotiation or other agreed mode of settle- 
ment, shall be referred for final decision to a tribunal of three arbitrators, 
one to be named by the Secretary-General, one to be named by the Secretary 
of State of the United States, and the third to be chosen by the two, or, if 
they should fail to agree upon a third, then by the President of the Inter- 
national Court of Justice. (b) The Secretary-General or the United States 
may ask the General Assembly to request of the International Court of 
Justice an advisory opinion on any legal question arising in the course of 
such proceedings. Pending the receipt of the opinion of the Court, an interim 
decision of the arbitral tribunal shall be observed by both parties. There- 
after, the arbitral tribunal shall render a final decision, having regard to 
the opinion of the Court.” 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION * 








RULES GOVERNING THE SETTLEMENT OF DIFFERENCES BETWEEN 
STATES 


CHAPTER I. SCOPE OF RULES 


ARTICLE 1. (1) These rules shall govern settlement of the following dif- 
ferences between States: 

(a) Any differences between States concerning any international civil 
aviation matters as contemplated by Art. III, Section 6(8) of the Interim 
Agreement which provides: 


“When expressly requested by all the parties concerned, the Council 
shall act as an arbitral body on any differences arising among member 
States relating to international civil aviation matters which may be 
submitted to it. The Council may render an advisory report or, if the 
parties concerned so expressly decide, they may obligate themselves in 
advance to accept the decision of the Council. The procedure to govern 
the arbitral proceedings shall be determined in agreement between the 
Council and all the interested parties.”. 


In cases of this category the acceptance of the procedure by the interested 
parties will be in accordance with Article 4. 

(b) Any differences concerning the charges imposed for the use of air- 
ports and other facilities as contemplated by Art. VIII, Section 9 of the 
Interim Agreement, which provides: 


“ 
7 


- + upon representation by an interested member State, the 
charges imposed for the use of airports and other facilities shall be 
subject to review by the Council, which shall report and make recom- 
mendations thereon for the consideration of the State or States con- 
cerned.” 


(c) Any differences concerning the action of a State alleged to have 
caused injustice or hardship to another State (the difficulty remaining un- 
resolved after consultation), as contemplated by Art. II, Section 1 of the 
International Air Services Transit Agreement which provides: 


“A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall there- 
upon inquire into the matter, and shall call the States concerned into 
consultation. Should such consultation fail to resolve the difficulty, the 
Council may make appropriate findings and recommendations to the 
contracting States concerned. If thereafter a contracting State con- 
cerned shall in the opinion of the Council unreasonably fail to take 
suitable corrective action, the Council may recommend to the Assembly 
of the above-mentioned Organization that such contracting State be 





* Doc. 2121, C1228, September 24, 1946, approved by the Interim Council 
of the Provisional International Civil Aviation Organization. 
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suspended from its rights and privileges under this Agreement until 
such action has been taken. The Assembly by a two-thirds vote may so 
suspend such contracting State for such period of time as it may deem 
proper or until the Council shall find that corrective action has been 
taken by such State.” 


(d) Any differences concerning the action of a State alleged to have 
caused injustice or hardship to another State (the difficulty remaining un- 
resolved after consultation), as contemplated by Art. IV. Section 2 of the 
International Air Transport Agreement which provides: 


“A contracting State which deems that action by another contracting 
State under this Agreement is causing injustice or hardship to it, may 
request the Council to examine the situation. The Council shall there- 
upon inquire into the matter, and shall call the State concerned into 
consultation. Should such consultation fail to resolve the difficulty, the 
Council may make appropriate findings and recommendations to the 
contracting States concerned. If thereafter a contracting State con- 
cerned shall in the opinion of the Council unreasonably fail to take 
suitable corrective action, the Council may recommend to the Assembly 
of the above-mentioned Organization that such contracting State be 
suspended from its rights and privileges under this Agreement until 
such action has been taken. The Assembly by a two-thirds vote may 
so suspend such contracting State for such period of time as it may 
deem proper or until the Council shall find that corrective action has 
been taken by such State.” 


(e) Any differences concerning the interpretation or application of the 
International Air Services Transit Agreement, as contemplated by Art. II, 
Section 2 of this Agreement which provides: 


“If any disagreement between two or more contracting States re- 
lating to the interpretation or application of this Agreement cannot be 
settled by negotiation, the provisions of Chapter XVIII of the above- 
mentioned Convention shall be applicable in the same manner as pro- 
vided therein with reference to any disagreement relating to the inter- 
pretation or application of the above-mentioned Convention.” 


(f) Any differences concerning the interpretation or application of the 
International Air Transport Agreement as contemplated by Art. IV, Section 3 
of this Agreement which provides: 


“If any disagreement between two or more contracting States relat- 
ing to the interpretation or application of this Agreement cannot be 
settled by negotiation, the provisions of Chapter XVIII of the above- 
mentioned Convention shall be applicable in the same manner as pro- 
vided therein with reference to any disagreement relating to the inter- 
pretation or application of the above-mentioned Convention.” 


(g) Any differences referred to the Interim Council under provisions of 
other agreements relating to international civil aviation matters concluded 
by the States concerned. 
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CHAPTER II. PROCEEDINGS BEFORE THE COUNCIL 


ARTICLE 2. Commencement of Proceedings. (1) The Council shall insti- 
tute proceedings for the settlement of the differences mentioned in Art. 1 
hereof upon a request for such settlement filed with the President of the 
Council by each State whose assent is required for such proceedings by the 
terms of the agreement (including any reservation or conditions of ac- 
ceptance or adherence imposed by any party thereto) under which settle- 
ment of a difference is requested. 

(2) If such request is not presented jointly by all States whose assent is 
required, the President of the Council shall communicate with those States 
not joining in the request and no further action shall be taken on the request 
unless all such States thereafter join therein. The President of the Council 
shall inform the States concerned if no action is to be taken. 

ARTICLE 3. Form of the Request for Institution of Proceedings. (1) The 
request shall contain: 


a) A clear and concise statement of the difference, together with 
supporting data if the State or States filing the request so elects. 

b) The names of all the States concerned in the difference (herein- 
after referred to as “parties”). 

c) Specification of the particular contractual provision pursuant to 
which the request is filed. 

d) A statement of the action which the State filing the request de- 
sires the Council to take and whether an advisory report or binding 
decision is desired, unless it is specified in the provision referred to. 


(2) The request may also mention the names of the agents referred to 
hereafter in Art. VI. 

(8) In the case of differences submitted under the provisions of Article 
III, Section 6(8) of the Interim Agreement on international civil aviation, 
the Council shall render only an advisory report, unless all the States con- 
cerned have obligated themselves to accept the decision of the Council as 
binding. Any State concerned in such proceeding may, at any time prior to 
the entry of the decision therein, agree to accept the decision of the Council 
as binding. 

ARTICLE 4. Proceedings by the Council. (1) Forthwith upon the filing of 
a request or requests by all States whose assent is necessary, as provided in 
Article 2, the President of the Council shall institute the proceedings by 
notification to all parties, given by telegram or cable. The date of despatch 
of such notification shall be the date as of which the time limit provided for 
the proceedings shall begin to run. 

(2) In the case of a request filed pursuant to Article II, Section 1 of the 
International Air Services Transit Agreement or Article IV, Section 2 of 
the International Air Transport Agreement, the Council shall, upon the 
receipt of such a request, call into consultation the States concerned. Only if 
such consultation should fail to resolve the difficulty will the notification 
provided for in para. (1) above be despatched. 

(3) If one or more of the parties is a member State, but is not a member 
of the Council, the President of the Council will invite such State to par- 
ticipate in the deliberations of the Council for the purposes of the pro- 
ceedings. 
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(4) The notification to the parties shall contain an enquiry whether the 
States concerned agree to these rules of procedure, or whether they request 
any modifications. Should the States concerned reply that they accept the 
rules, or should the modifications proposed be agreed by the Council and all 
States concerned, the rules shall then be considered as rules settled by agree- 
ment between the Council and the States concerned within the sense of 
Article III, Section 6(8) of the Interim Agreement. 

ARTICLE 5. Secretariat. (1) The Secretary General shall appoint for 
each difference a Secretary responsible for the proceedings, called herein- 
after “the Secretary.” 

ARTICLE 6. Authorized Agents of Parties. (1) Each of the States con- 
cerned, whether a member of the Council or not, shall designate an agent 
authorized to act for it in the proceedings. Such authorized agent shall not 
be the Representative of such member State on the Council. 

ARTICLE 7. Proceedings in Writing. (1) Within thirty days after the date 
of despatch of the notification referred to in Article 4, unless the parties 
shall agree upon a shorter interval, the parties shall present to the Secretary 
any statements or memoranda relating to proceeding and any documentary 
evidence relating thereto, which they may wish to have considered. The 
number of copies of each such document which shall be filed shall be de- 
termined by the Secretary in accordance with the requirements of the par- 
ticular proceeding. 

(2) As soon as the Secretary has received the statements above-mentioned 
from all the parties, he shall transmit copies of all the documents received 
to the agent of each of the parties. 

(3) Within the thirty days after the delivery of these statements to the 
agents of the parties or to their addresses at the site of the proceedings, 
unless the parties shall agree unon a shorter time interval, reply statements 
may be submitted by the parties. Copies of any reply statements so filed 
shall be transmitted by the Secretary to the agents of all the other parties. 
This stage of the proceedings may be eliminated entirely if all parties agree 
to forego the right of filing reply statements. 

ARTICLE 8. Conduct of the Proceedings. (1) The Council shall meet for 
the purpose of discussing any difference for which a settlement is requested 
under Article 2 at the earliest practicable date, but shall not meet for that 
purpose before the fifth day after the delivery to the agents of the parties, 
or to their addresses at the site of the proceedings, of the last of the state- 
ments presented by the parties in accordance with the terms of Article 7. 

(2) Unless the Council decides to examine the matter itself, the President 
of the Council shall appoint a Committee (hereinafter called the ‘“Com- 
mittee”) of five individuals 


—either of Representatives on the Council of member States not 
concerned in the difference, 

—or of qualified persons not of the same nationality as any State con- 
cerned chosen on the list of such qualified persons which shall be 
established and maintained by the Council. 


The President of the Council shall be a member ex officio of any such 
Committee without vote. 

(3) Subsequent references herein to the Committee shall include the 
Council if examining the matter itself. 
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ARTICLE 9. Oral Testimony. (1) In order to expedite the proceedings 
there shall be as a rule no oral testimony before the Committee. However, 
any party shall have the right to request permission to introduce oral testi- 
mony before the Committee, and the Committee may, at the request of any 
party or upon its own initiative, direct that oral testimony be taken. 

(2) The authorized agents shall be notified of the time and place of the 
oral proceedings, if any. 

(3) Oral argument may be permitted on the same conditions as oral 
testimony. 

(4) If oral testimony or argument is introduced before the Committee, a 
verbatim.transcript shall be made of such oral testimony or argument and 
be incorporated into the record of the proceedings. 

ARTICLE 10. Publicity. (1) The entire record of any proceedings under 
these rules, including all written or oral testimony and all written or oral 
arguments, shall, unless otherwise ordered by the Committee or the Council, 
be open to the public. The Committee or the Council may open to the public 
any part of a record in a proceeding previously ordered to be withheld from 
the public. 

ARTICLE 11. Investigations by the Council. (1) The Council, if it decides 
to examine itself a difference arising under these rules, or a committee, 
appointed pursuant to Article 7, may order an investigation by properly 
qualified personnel of any question of fact or any question requiring expert 
advice at issue in such proceedings. A report of such investigation shall be 
transmitted to the Committee or the Council which ordered the investigation 
and such report of investigation shall constitute a part of the record in the 
proceeding. 

(2) Copies of the report of investigation shall be transmitted to all of the 
parties to a proceeding at the same time the said report is transmitted to 
the Committee or the Council, and the parties shall be given such period of 
time from the date of delivery of such a report as the Committee or Council 
to whom the report is submitted may determine in which to submit a state- 
ment thereon to the Committee or to the Council. 

ARTICLE 12. Report of the Committee to the Council. (1) Within time 
limits fixed by the Council, such Committee shall present to the Council a 
report of the proceedings, which shall be a part of the record of such pro- 
ceedings. Such report shall contain a summary of the evidence of record 
and such other matters, including findings of fact and if the Council so 
directs, a proposed decision in the proceedings. 

(2) After consideration of such report, the Council may order further 
examination of the differences by the Committee, may itself make further 
examination, or may decide the matter on the basis of the report and the 
entire record in the proceedings. 

ARTICLE 18. Minutes. (1) Detailed minutes of all the proceedings shall 
be kept. 

ARTICLE 14. Termination of Proceedings. (1) As soon as the Council be- 
lieves itself to have been sufficiently informed, the President of the Council 
shall declare the proceedings closed and the case to be submitted for decision. 

ARTICLE 15. Decision. (1) The decision of the Council shall be in writing 
and shall contain a statement of the essential facts and of the conclusions of 
the Council, together with the reasons for reaching its decision. 
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(2) If the decision is in the form of an advisory report, it shall set forth 
such recommendation to the Parties as the Council deems proper. 

(3) The decisions of the Council shall be approved by a majority of all 
members of the Council. The right of members of the Council to vote on 
decisions involving differences within the scope of these rules shall be 
limited by the requirements of Article III, Section 4 and Article VI of the 
Interim Agreement and Article 84 of the Convention on International Civil 
Aviation (to the extent that such Article 84 is made applicable by any in- 
ternational agreement in force between the parties). 

(4) The decision shall be rendered at a meeting of the Council to which 
agents of the parties shall be invited and shall be held within thirty days 
after the termination of the proceedings. 

ARTICLE 16. Dismissal of Proceedings. (1) At any time during the pro- 
ceedings up to the beginning of the Council meeting at which the decision 
is to be announced, the President of the Council may dismiss such proceed- 
ings and so inform the parties thereto, if he has received a request con- 
curred in by all of the parties concerned in the proceedings that such pro- 
ceedings be so dismissed. 

(2) In case the dismissal of the proceedings is pursuant to settlement of 
the differences by mutual agreement between the parties, the terms of the 
settlement shall be transmitted to the President of the Council and he may, 
with the agreement of the parties, communicate such terms to all member 
States. 

ARTICLE 17. Publication of the Decision of the Council. (1) The decision 
of the Council shall be transmitted forthwith by the President of the 
Council to all parties and shall be published. Communication to the parties 
shall be by means as expeditious as possible under the circumstances, in- 
cluding where appropriate air mail or telegraph. 

ARTICLE 18. Languages. (1) Each document submitted in the proceedings 
shall be in one of the official languages of the Organization. Oral testimony 
and oral argument shall be in, or shall be translated into, one of such 
languages. 

(2) The decision of the Council shall be expressed in all of the official 
languages, each of which shall be of equal authenticity, unless all the States 
concerned agree that any one language shall be considered as the authentic 
text. 

ARTICLE 19. Costs. (1) Each party shall bear the expenses of its au- 
thorized agent, witnesses and other personnel of all kinds concerned with 
the proceedings, as well as the expenses of preparing its own documents. 

(2) All other expenses incident to the proceeding including costs of in- 
vestigation ordered by the Council, shall be fixed by the Council and assessed 
to the parties in proportions fixed by the Council. 

ARTICLE 20. Extensions of Time. (1) The Council may, in its discretion, 
extend any of the time limits herein provided. 


CHAPTER III. APPEALS 


ARTICLE 21. Advisory Report and Recommendation. (1) In case of a 
decision rendered by the Council in form of advisory report or recommenda- 
tion, there shall be no appeal. 
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ARTICLE 22. Binding Effect of Decision. (1) The decision of the Council 
shall be obligatory upon the parties, only 


a) if all parties concerned have obligated themselves in advance to 
accept the decision of the Council, in the case of differences submitted 
to the Council under Article III, Section 6(8) of the Interim Agreement, 
or 

b) if such character is given to the decision by a provision of any 
agreement or convention under which the difference is submitted to the 
Council 


and in such cases there shall be no appeal from the decision of the Council. 

ARTICLE 28. Appeal. (1) In the case of differences submitted to the 
Council under Article II, Section 2 of the International Air Services Transit 
Agreement, and Article IV, Section 3 of the International Air Transport 
Agreement, any contracting State may appeal from the decision of the 
Council to an ad hoc arbitral tribunal agreed upon with the other parties 
to the difference or to the International Court of Justice. And the Articles 
24 to 81 hereinafter shall apply only under the said provisions. 

ARTICLE 24. Notification of the Appeal. (1) Any appeal from a decision 
of the Council shall be notified to the Council within sixty days of the receipt 
of notification by telegram or cable of the decision. The President of the 
Council shall forthwith advise the other parties concerned of the appeal. 

(2) The Council shall make available to the Appellate Tribunal the 
records of the proceedings including minutes of the Council’s proceedings. 

ARTICLE 25. Decision Under Appeal. (1) Unless the Council decides 
otherwise, any decision by the Council on whether an international air line 
is operating in conformity with the provisions of the respective Agreements 
above-mentioned, shall remain in effect until reversed on appeal. On any 
other matters, decision of the Council shall, if appealed from, be suspended 
until the appeal is decided. 

ARTICLE 26. Constitution of an Arbitral Tribunal. (1) If any contracting 
State, party to a dispute, in which the decision of the Council is under ap- 
peal has not accepted the statute of the International Court of Justice, and 
if the contracting States, parties to the dispute, cannot agree on the choice 
of the arbitral tribunal, each of the contracting States, parties to the dispute, 
shall name a single arbitrator who shall agree upon the selection of an 
umpire, 

ARTICLE 27. Nomination of an Arbitrator by the President of the Council. 
(1) If either contracting States, parties to the dispute, fails to name an 
arbitrator within a period of three months from the date of appeal, an 
arbitrator shall be named on behalf of that State by the President of the 
Council from the list of qualified and available persons maintained by the 
Council, as mentioned in Article 8. 

ARTICLE 28. Nomination of Umpire by the President of the Council. (1) 
If, within thirty days, the arbitrators cannot agree on an umpire, the Presi- 
dent of the Council shall designate an umpire from the list previously re- 
ferred to. The arbitrator and the umpire shall then jointly constitute an 
arbitral tribunal. 

ARTICLE 29. Rules of Procedure of the Arbitral Tribunal. (1) Any 
arbitral tribunal established under Article 23 above shall settle its own 
procedure and give its decisions by majority vote. 
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ARTICLE 30. Determination of the Rules of Procedures of the Arbitral 
Tribunal. (1) In the event of any delay which in the opinion of the Council 
is excessive, the Council shall determine the rules of procedure of the arbitral 
tribunal. 

(2) These rules shall include the provisions of the Articles 5, 6, 7, 9, 10, 
11, 13 and 14 of the present rules. 

(3) The Council shall also fix the seat of the arbitral tribunal. 

ARTICLE 31. Character of the Decisions on Appeal. (1) The decision of 
the arbitral tribunal and of the Permanent Court of International Justice 
shall be final and binding. 


CHAPTER IV. GENERAL PROVISIONS 


ARTICLE 32. Interpretation of the Rules. (1) If, during the examination 
of a difference, a disagreement arises as to the interpretation of a provision 
of the present rules, the decision of the President of the Council shall be 
final. 

ARTICLE 33. Modification of the Procedure. (1) The parties to a difference 
may also agree unanimously, with the approval of the Interim Council, to 
any modification to the present procedure. 

ARTICLE 34. Amendments of the Rules. (1) The present rules may, at any 
time, be amended by the Council provided that no such amendment shall 
apply to any pending dispute. The revised texts shall be transmitted with- 
out delay to all the member States. 


UNIVERSAL POSTAL UNION 


Under Article 24 of the Universal Postal Convention of 1939, the opinion 
of the International Bureau has been requested in 1946 by agreement 
between the parties in two disputes. A summary of these disputes, has been 
reprinted in the Monthly Magazine L’Union Postale, Volume 72, No. 5 
(May 1947), p. 159 as follows: 

1. An Office of exchange of Administration A had made up a direct 
dispatch of parcels for an Office of exchange of Administration B, separated 
by several intervening countries and a sea service. The Office of exchange 
of the country of destination brought to notice the fact that one of the 
parcels was lighter than it should have been. Administration A thought 
that a report on form CP 13 as provided for in article 148, section 5, sec- 
tion 2, of the Regulations of the Arrangement of Buenos Aires should have 
been drawn up and that Administration B should be responsible for any 
loss. On the other hand, Administration B maintained that the two Offices 
of exchange must be considered as being contiguous, a fact which, in its 
opinion, would relieve the second office of the necessity of drawing up the 
report in question, and it repudiated responsibility. 

After a deep study of the successive additions to the Regulations which 
define the responsibility of Offices of Exchange, the International Bureau 
came to the conclusion that in section 5 of the above mentioned article 148 
the words “with which it is not contiguous” are applied in all cases where 
there is not a hand to hand transfer of the mails and where, consequently, 
no clear receipt can be given, as provided for in article 147, section 1. 
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Consequently, the International Bureau expressed the opinion that Adminis- 
tration B cannot refuse responsibility in the particular case by stating that, 
according to article 44, section 1, Section 2, letter (a), of the Parcels Agree- 
ment “it has observed the provisions of article 148, sections 1 and 4 to 6 
of the Regulations.” 

2. A parcel posted by an ordinary member of the public, dispatched by 
the Office of exchange of Administration C, had been included in a mail 
forwarded from the Office of exchange of Administration D in a bag which 
contained also prisoner of war parcels. As the parcel did not reach the 
addressee, Administration C paid to the sender compensation to the amount 
of 46.50 gold-franes, which it asked Administration D to reimburse. The 
latter repudiated responsibility, pleading that the bag in which the parcel 
had been included had been duly handed over to the responsible military 
authority and quoted article 41 of the Parcels Agreement. 

An examination of the way bills showed that several dispatches had also 
contained civilian parcels and there was no proof that the bag containing 
the parcel in question had been labelled “Prisoners of war.” There was no 
special arrangement between the Administrations as regards the making 
up of special mails of parcels addressed to prisoners of war. From these 
facts and other considerations the International Bureau came to the con- 
clusion that the parcel in question must be considered as lost in the territory 
of Administration D and that this Administration should reimburse to 
Administration C the amount of the compensation paid to the sender. 


AIR TRANSPORT AGREEMENTS 


The Air Transport Agreement between the United States and Chile, con- 
cluded in Santiago, Chile on May 10, 1947, provides in its Art. XI: 


Any dispute between the contracting parties relative to the interpre- 
tation or application of this agreement or its annexes which cannot 
be settled through consultation shall be submitted for an advisory report 
to the Council of the International Civil Aviation Organization, unless 
the contracting parties agree to submit the dispute for an arbitral deci- 
sion by the same organization or to some other organization designed 
by common agreement between the same contracting parties, these 
alternatives being subject to the constitutional provisions governing 
each country. 


The Agreement between the United States of America and the Union of 
South Africa, concluded at Capetown on May 23, 1947, provides in its 
Art. IX: 


Except as otherwise provided in this Agreement or its Annex, any 
dispute between the contracting parties relative to the interpretation 
or application of this Agreement or its Annex, which cannot be settled 
through consultation, shall be submitted for an advisory report to a tri- 
bunal of three arbitrators, one to be named by each contracting party, 
and the third to be agreed upon by the two arbitrators so chosen, pro- 
vided that such third arbitrator shall not be a national of either con- 
tracting party. Each of the contracting parties shall designate an 
arbitrator within two months of the date of delivery by either party 
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to the other party of a diplomatic note requesting arbitration of a 
dispute; and the third arbitrator shall be agreed upon within one month 
after such period of two months. If the third arbitrator is not agreed 
upon, within the time limitation indicated, the vacancy thereby created 
shall be filled by the appointment of a person, designated by the Presi- 
dent of the Council of the International Civil Aviation Organization, 
from a panel of arbitral personnel maintained in accordance with the 
practice of the International Civil Aviation Organization. The execu- 
tive authorities of the contracting parties will use their best efforts 
under the powers available to them to put into effect the opinion 
expressed in any such advisory report. A moiety of the expenses of 
the arbitral tribunal shall be borne by each party. 


SWEDISH-SOVIET UNION TRADE ARBITRATION 


AGREEMENT RELATING TO THE EXCHANGE OF COMMODITIES AND 
PAYMENTS BETWEEN SWEDEN AND THE UNION OF 
SociAList SovieT REPUBLICS 


ARTICLE 14 


In transactions or business, contemplated in Article 4 of this agreement, 
between Swedish institutions, organizations, firms or persons, of the one 
part, and the Commercial Representation of the U.S.S.R. in Sweden or 
Soviet Russian economic organizations, of the other part, it may be fore- 
seen that disputes arising in connection with such transactions or business 
are to be settled by arbitration. 

The place and conditions of such arbitration have been determined in an 
arbitration convention appended to this agreement, which constitutes an 
integral part of the agreement. 


ARTICLE 15 


The contracting parties engage to recognize as valid, and to arrange for 
the execution of, arbitral awards in disputes which may arise in connec- 
tion with contracts and transactions between their institutions, organiza- 
tions, firms or nationals, provided that the awards have been made in con- 
formity with the arbitral procedure contemplated in Article 14. 

The recognition and execution of arbitral awards may be refused only in 
the following cases: 


a) if the arbitral award has been set aside in the State where it was 
pronounced; 

b) if in the State where the arbitral award was pronounced the ques- 
tion of the validity of the award is under consideration by a court of 
justice, or if in the said State the award does not involve a definitive 
decision having effect in the same State, especially if the time limit 
which, in accordance with the law of the State in which the award 
was pronounced, may have been fixed for appeals therefrom has not 
expired; 

c) if the dispute settled by arbitration, in accordance with the law of 
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the State where the arbitral award is pleaded, may not be referred 
to arbitration; 

d) if the recognition or execution of the award is at variance with 
public order or with the principles of constitutional law in the State 
where it is pleaded; 

e) if the party against whom the arbitral award is pleaded had not 
received notification of the arbitral procedure in such good time 
that he could maintain his demurrer, or if he had not been fully 
competent to plead before a court and had not been legally 
represented ; 

f) if the award does not relate to a dispute of a character contemplated 
in an arbitral agreement or in a clause in a contract providing for 
arbitration, or if the arbitral award involves a decision which goes 
beyond the scope of the arbitral agreement or the clause in the 
contract. 


The contracting parties, in conformity with the provisions of this article, 
shall recognize as valid and arrange for the execution of arbitral awards 
also in such disputes as may arise in connection with contracts which had 
been concluded, or may be concluded, outside the scope of the present agree- 
ment, provided that the awards have been pronounced in virtue of arbitral 
agreements or clauses providing for arbitration which are valid in accord- 
ance with the law of the State where the arbitral procedure is to take place. 





AGREEMENT REGARDING ARBITRATION 


In the settlement by arbitration of disputes arising from transactions and 
contracts referred to in Article 14 of the agreement relating to the exchange 
of commodities and payments of September 7, 1940, the following rules 
shall be applicable: 

1. Disputes shall be referred to arbitration, to the exclusion of the right 
of the parties to refer the case to a State court of justice. 

2. The arbitral tribunal shall consist of a leading member, who shall be 
the chairman of the tribunal, and two arbiters of which each party shall 
appoint one. 

3. A demand for arbitral procedure shall be addressed to the other con- 
tracting party by registered letter, stating the Christian names and sur- 
names, and the complete address of the arbiters appointed as well as the 
matter in dispute, and the contract or transaction out of which the dispute 
arises. The contracting party thus summoned shall within the course of 
fourteen days, reckoned from the receipt of the said communication, appoint 
his arbiters and communicate to the first mentioned contracting party by 
registered letter the christian names and surnames of the arbiters as well 
as their complete address. 

4. If the time limit stated in the foregoing clause has expired without 
result, and if the contracting party who had called for the settlement of 
the dispute by arbitration so demands, arbiters shall be appointed within 
fourteen days, reckoned from the receipt of the communication, on behalf 
of a Swedish contracting party by the Stockholm Chamber of Commerce, 
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and on behalf of a Soviet Russian contracting party by the All-Union 
Chamber of Commerce at Moscow. Arbiters appointed in this way may not 
be excluded. 

5. Each of the contracting parties shall be entitled within the course of 
fourteen days, reckoned from the receipt of information regarding the 
opposite party’s selection of an arbiter, to exclude that arbiter. The reasons 
for exclusion need not be stated. By the delivery of a declaration of exclu- 
sion the arbiter in question shall be deemed to be definitely excluded. Pro- 
ceedings for exclusion may not be instituted before a State Court of Justice. 

6. A party who excludes an arbiter selected by the opposite party shall, 
concurrently with notification thereof, make representations for the appoint- 
ment of another arbiter, in accordance with the following procedure. 

If the exclusion has been made by a Swedish contracting party, said 
party shall apply to the All-Union Chamber of Commerce in Moscow for 
the appointment of an arbiter for the Soviet Russian contracting party. 
If the exclusion has been made by a Soviet Russian contracting party, 
representations regarding the appointment of an arbiter for the Swedish 
contracting party shall be addressed to the Stockholm Chamber of Com- 
merce. These institutions shall respectively appoint arbiters within the 
course of fourteen days after application to them. A person who in con- 
formity with the above provisions had previously been excluded by the 
other contracting party may not be thus appointed. The contracting parties 
may not exclude an arbiter appointed by the Stockholm Chamber of Com- 
merce and the All-Union Chamber of Commerce in Moscow, respectively. 

7. The two arbiters within the course of fourteen days from the date on 
which both had been definitively appointed shall select a chairman. The 
arbiters shall in this respect have a free choice. They may also select 
a chairman from among the persons included on the list drawn up in accord- 
ance with clause 8 in this agreement. 

Should the arbiters within the course of fourteen days be unable to agree 
in regard to the selection of a chairman, or should a selected chairman, 
not included in the list, be excluded, the chairman shall be appointed in the 
manner stated in clause 8. 

8. The list of chairmen referred to in clause 7 shall during the period 
for which the agreement of September 7, 1940 relating to the exchange 
of commodities and payments between Sweden and the U.S.S.R. is in force, 
be drawn up in respect of each year of agreement before its ingress by the 
Swedish Ministry of Commerce and the Commercial Representation of the 
U.S.S.R. in Sweden. On the said list shall be entered five persons who 
are nationals of third States. At the same time the stated institutions of 
the two countries shall agree on a list of four persons who are likewise 
nationals of third States. These persons are intended to supplement the 
list of the five chairmen, in case any of them dies, is taken with disease of 
long duration, or for other reason is unable to discharge his duties as 
chairman. The supplementation of the list of chairmen by the said candi- 
dates shall be effected by the drawing of lots in the manner laid down in 
the following paragraph. 

The chairman shall be appointed by the drawing of lots from among the 
five persons entered on the list of chairmen. The drawing of lots shall take 
place at the Stockholm Chamber of Commerce or the All-Union Chamber 
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of Commerce at Moscow, depending on the seat of the arbitral tribunal. 
The drawing of lots shall be carried out by a special representative thereto 
empowered by the respective above-mentioned Chambers, in presence of the 
arbiters and representatives of the contending parties. The absence of the 
arbiters or of representatives of the parties shall not prevent the drawing 
of lots, provided that the arbiters and the contending parties have been 
notified by registered letter of the time and place of the drawing of lots not 
later than fourteen days previously, reckoned from the dates on which the 
said communications were despatched. The result of the drawing of lots 
shall be communicated by the Chamber of Commerce in question without 
delay to the two arbiters, the appointed chairman and the two parties. 

If a person who had been entered on the list of Chairmen has been 
selected as chairman in the manner stated in clause 7 or in this clause, he 
may not be excluded by the parties. 

9. The above provisions shall be applicable in relevant parts if an arbiter 
selected or appointed dies or for some other reason ceases to be a member 
of the arbitral tribunal or refuses to accept appointment or to discharge 
his duties as arbiter or chairman. 

10. The seat of the arbitral tribunal shall be Stockholm if the appellant 
is a Swedish institution, organization, firm or person, and Moscow if the 
appellant is the Commercial Representation of the U.S.S.R. in Sweden or 
a Soviet Russian economic organization. At the demand of one of the con- 
tending parties, and if the settlement of the case would thereby be facili- 
tated, the meetings of the arbitral tribunal shall be held at the place where 
the goods delivered are located. The arbitral tribunal may refuse such an 
application only for weighty reasons, in which case it shall state those 
reasons in writing and communicate them to the parties. 

11. The matters which may be referred to arbitration in accordance with 
the procedure laid down in this agreement may include claims for the deter- 
mination of some right or some legally important fact, without involving 
a demand for an award enjoining the other party to make a payment in 
money or to perform some other service based on the determination of the 
right or fact in question, provided that the claim relates to a contract 
contemplated in this agreement. 

The seat of an arbitral tribunal set up for the settlement of such claims 
shall be Stockholm or Moscow, depending on the home country of the 
defendant. 

12. The arbitral tribunal shall take its decision on the basis of the terms 
of the contract of transaction out of which the dispute arises, as well as on 
the basis of the rules to be adopted in accordance with the principles of 
international private law. The arbitral tribunal shall also be entitled, in 
addition, to apply the rules of generally accepted international commercial 
practice. 

13. The arbitral tribunal shall determine the distribution of the costs of 
the arbitral procedure. 

14. The award of the arbitral tribunal which shall include particulars 
of the date on which and the place where it was pronounced, as also 
regarding the composition of the tribunal, the opportunities afforded to 
the parties to make their observations and the reasons for the award, shall 
be signed by the chairman and the two arbiters. A copy of the signed 
award shall be delivered to each of the contending parties. 








